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end;

sumpmts=sumpmts+pmt; * increment sum of
payments;

tbal=cball+cbal2+cbal3; * calculate new total
balance;

* print month, balance, payment amount,
and finance charge;
put month=tbal=cball=cbal2=cbal3=pmt=fc=;

if thal gt 0 then go to eins; * go to next
month if balance is greater than zero;

* initialize total cost savings;

savtot=0;

savtot=
(sumpmts36,1);

* print number of months to repay debt if
minimum payments made, final balance
(zero), total cost if minimum payments
made, estimated monthly payment for
repayment in 36 months, total cost for
repayment in 36 months, and total sav-
ings if repaid in 36 months;

put title=*"’;

put title=‘number of months to repay debt if
minimum payment made, final balance,
total cost if minimum payments made,
estimated monthly payment for repay-
ment in 36 months, total cost for repay-
ment in 36 months, and total savings if
repaid in 36 months’;

put month=tbal=sumpmts=pmt0l=sumpmts
36=savtot=;

put title=*"’;

run;

[75 FR 7846, Feb. 22, 2010]

round(sumpmts,l)—round

SUPPLEMENT I TO PART 226—OFFICIAL
STAFF INTERPRETATIONS

Introduction

1. Official status. This commentary is the
vehicle by which the staff of the Division of
Consumer and Community Affairs of the
Federal Reserve Board issues official staff
interpretations of Regulation Z. Good faith
compliance with this commentary affords
protection from liability under 130(f) of the
Truth in Lending Act. Section 130(f) (15
U.S.C. 1640) protects creditors from civil li-
ability for any act done or omitted in good
faith in conformity with any interpretation
issued by a duly authorized official or em-
ployee of the Federal Reserve System.

2. Procedure for requesting interpretations.
Under appendix C of the regulation, anyone
may request an official staff interpretation.
Interpretations that are adopted will be in-
corporated in this commentary following
publication in the FEDERAL REGISTER. No of-
ficial staff interpretations are expected to be
issued other than by means of this com-
mentary.

3. Rules of construction. (a) Lists that ap-
pear in the commentary may be exhaustive
or illustrative; the appropriate construction
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should be clear from the context. In most
cases, illustrative lists are introduced by
phrases such as ‘‘including, but not limited
to,” ‘“‘among other things,” ‘‘for example,”
or ‘“‘such as.”

(b) Throughout the commentary, reference
to ‘‘this section” or ‘‘this paragraph’ means
the section or paragraph in the regulation
that is the subject of the comment.

4. Comment designations. Each comment in
the commentary is identified by a number
and the regulatory section or paragraph
which it interprets. The comments are des-
ignated with as much specificity as possible
according to the particular regulatory provi-
sion addressed. For example, some of the
comments to §226.18(b) are further divided by
subparagraph, such as comment 18(b)(1)-1
and comment 18(b)(2)-1. In other cases, com-
ments have more general application and are
designated, for example, as comment 18-1 or
comment 18(b)-1. This introduction may be
cited as comments I-1 through I-4. Com-
ments to the appendices may be cited, for ex-
ample, as comment app. A-1.

SUBPART A—GENERAL

Section 226.1—Authority, Purpose, Coverage,
Organization, Enforcement and Liability

1(c) Coverage.

1. Foreign applicability. Regulation Z ap-
plies to all persons (including branches of
foreign banks and sellers located in the
United States) that extend consumer credit
to residents (including resident aliens) of
any state as defined in §226.2. If an account
is located in the United States and credit is
extended to a U.S. resident, the transaction
is subject to the regulation. This will be the
case whether or not a particular advance or
purchase on the account takes place in the
United States and whether or not the ex-
tender of credit is chartered or based in the
United States or a foreign country. For ex-
ample, if a U.S. resident has a credit card ac-
count located in the consumer’s state issued
by a bank (whether U.S. or foreign-based),
the account is covered by the regulation, in-
cluding extensions of credit under the ac-
count that occur outside the United States.
In contrast, if a U.S. resident residing or vis-
iting abroad, or a foreign national abroad,
opens a credit card account issued by a for-
eign branch of a U.S. bank, the account is
not covered by the regulation.

1(d) Organization.

Paragraph 1(d)(1).

1. [Reserved]

Paragraph 1(d)(2).

1. [Reserved]

Paragraph 1(d)(3).

1. Effective date. The Board’s amendments
to Regulation Z published on May 19, 2009
apply to covered loans (including refinance
loans and assumptions considered new trans-
actions under §226.20) for which the creditor
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receives an application on or after July 30,
2009.

Paragraph 1(d)(4).

1. [Reserved]

Paragraph 1(d)(5).

1. Effective dates.

i. The Board’s revisions published on July
30, 2008 (the ‘‘final rules’’) apply to covered
loans (including refinance loans and assump-
tions considered new transactions under
§226.20) for which the creditor receives an ap-
plication on or after October 1, 2009, except
for the final rules on advertising, escrows,
and loan servicing. But see comment 1(d)(3)-
1. The final rules on escrow in §226.35(b)(3)
are effective for covered loans (including
refinancings and assumptions in §226.20) for
which the creditor receives an application on
or after April 1, 2010; but for such loans se-
cured by manufactured housing on or after
October 1, 2010. The final rules applicable to
servicers in §226.36(c) apply to all covered
loans serviced on or after October 1, 2009.
The final rules on advertising apply to adver-
tisements occurring on or after October 1,
2009. For example, a radio ad occurs on the
date it is first broadcast; a solicitation oc-
curs on the date it is mailed to the con-
sumer. The following examples illustrate the
application of the effective dates for the
final rules.

A. General. A refinancing or assumption as
defined in §226.20(a) or (b) is a new trans-
action and is covered by a provision of the
final rules if the creditor receives an applica-
tion for the transaction on or after that pro-
vision’s effective date. For example, if a
creditor receives an application for a refi-
nance loan covered by §226.35(a) on or after
October 1, 2009, and the refinance loan is con-
summated on October 15, 2009, the provision
restricting prepayment penalties in
§226.35(b)(2) applies. However, if the trans-
action were a modification of an existing ob-
ligation’s terms that does not constitute a
refinance loan under §226.20(a), the final
rules, including for example the restriction
on prepayment penalties, would not apply.

B. Escrows. Assume a consumer applies for
a refinance loan to be secured by a dwelling
(that is not a manufactured home) on March
15, 2010, and the loan is consummated on
April 2, 2010. The escrow rule in §226.35(b)(3)
does not apply.

C. Servicing. Assume that a consumer ap-
plies for a new loan on August 1, 2009. The
loan is consummated on September 1, 2009.
The servicing rules in §226.36(c) apply to the
servicing of that loan as of October 1, 2009.

(ii) The interim final rule on appraisal
independence in §226.42 published on October
28, 2010 is mandatory on April 1, 2011, for
open- and closed-end extensions of consumer
credit secured by the consumer’s principal
dwelling. Section 226.36(b), which is substan-
tially similar to §226.42(b) and (e), is removed
effective April 1, 2011. Applications for
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closed-end extensions of credit secured by
the consumer’s principal dwelling that are
received by creditors before April 1, 2011, are
subject to §226.36(b) regardless of the date on
which the transaction is consummated. How-
ever, parties subject to §226.36(b) may, at
their option, choose to comply with §226.42
instead of §226.36(b), for applications re-
ceived before April 1, 2011. Thus, an applica-
tion for a closed-end extension of credit se-
cured by the consumer’s principal dwelling
that is received by a creditor on March 20,
2011, and consummated on May 1, 2011, is sub-
ject to §226.36(b), however, the creditor may
choose to comply with §226.42 instead. For
an application for open- or closed-end credit
secured by the consumer’s principal dwelling
that is received on or after April 1, 2011, the
creditor must comply with §226.42.

iii. The final rule revising escrow require-
ments under §226.35(b)(3) published on March
2, 2011 applies to certain closed-end exten-
sions of consumer credit secured by the con-
sumer’s principal dwelling. See §226.35(a).
Covered transactions for which an applica-
tion is received by a creditor on or after
April 1, 2011 are subject to §226.35(b)(3), as re-
vised.

Paragraph 1(d)(6).

1. Mandatory compliance dates. Compliance
with the Board’s revisions to Regulation Z
published on August 14, 2009 is mandatory for
private education loans for which the cred-
itor receives an application on or after Feb-
ruary 14, 2010. Compliance with the final
rules on co-branding in §§226.48(a) and (b) is
mandatory for marketing occurring on or
after February 14, 2010. Compliance with the
final rules is optional for private education
loan transactions for which an application
was received prior to February 14, 2010, even
if consummated after the mandatory compli-
ance date.

2. Optional compliance. A creditor may, at
its option, provide the approval and final dis-
closures required under §§226.47(b) or (c) for
private education loans where an application
was received prior to the mandatory compli-
ance date. If the creditor opts to provide the
disclosures, the creditor must also comply
with the applicable timing and other rules in
§§226.46 and 226.48 (including providing the
consumer with the 30-day acceptance period
under §226.48(c), and the right to cancel
under §226.48(d)). For example if the creditor
receives an application on January 25, 2010
and approves the consumer’s application on
or after February 14, 2010, the creditor may,
at its option, provide the approval disclo-
sures under §226.47(b), the final disclosures
under §226.47(c) and comply with the applica-
ble requirements §§226.46 and 226.48. The
creditor must also obtain the self-certifi-
cation form as required in §226.48(e), if appli-
cable. Or, for example, if the creditor re-
ceives an application on January 25, 2010 and
approves the consumer’s application before
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February 14, 2010, the creditor may, at its op-
tion, provide the final disclosure under
§226.47(c) and comply with the applicable
timing and other requirements of §§226.46
and 226.48, including providing the consumer
with the right to cancel under §226.48(d). The
creditor must also obtain the self-certifi-
cation form as required in §226.48(e), if appli-
cable.

Paragraph 1(d)(7).

1. [Reserved]

Section 226.2—Definitions and Rules of
Construction

2(a)(2) Advertisement.

1. Coverage. Only commercial messages
that promote consumer credit transactions
requiring disclosures are advertisements.
Messages inviting, offering, or otherwise an-
nouncing generally to prospective customers
the availability of credit transactions,
whether in visual, oral, or print media, are
covered by Regulation Z (12 CFR part 226).

i. Examples include:

A. Messages in a newspaper, magazine,
leaflet, promotional flyer, or catalog.

B. Announcements on radio, television, or
public address system.

C. Electronic advertisements, such as on
the Internet.

D. Direct mail literature or other printed
material on any exterior or interior sign.

E. Point of sale displays.

F. Telephone solicitations.

G. Price tags that contain credit informa-
tion.

H. Letters sent to customers or potential
customers as part of an organized solicita-
tion of business.

I. Messages on checking account state-
ments offering auto loans at a stated annual
percentage rate.

J. Communications promoting a new open-
end plan or closed-end transaction.

ii. The term does not include:

A. Direct personal contacts, such as follow-
up letters, cost estimates for individual con-
sumers, or oral or written communication
relating to the negotiation of a specific
transaction.

B. Informational material, for example, in-
terest-rate and loan-term memos, distrib-
uted only to business entities.

C. Notices required by federal or state law,
if the law mandates that specific informa-
tion be displayed and only the information
so mandated is included in the notice.

D. News articles the use of which is con-
trolled by the news medium.

E. Market-research or educational mate-
rials that do not solicit business.

F. Communications about an existing cred-
it account (for example, a promotion encour-
aging additional or different uses of an exist-
ing credit card account).

2. Persons covered. All persons must comply
with the advertising provisions in §§226.16
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and 226.24, not just those that meet the defi-
nition of creditor in §226.2(a)(17). Thus, home
builders, merchants, and others who are not
themselves creditors must comply with the
advertising provisions of the regulation if
they advertise consumer credit transactions.
However, under section 145 of the act, the
owner and the personnel of the medium in
which an advertisement appears, or through
which it is disseminated, are not subject to
civil liability for violations.

2(a)(3) Reserved.

2(a)(4) Billing cycle or cycle.

1. Intervals. In open-end credit plans, the
billing cycle determines the intervals for
which periodic disclosure statements are re-
quired; these intervals are also used as meas-
uring points for other duties of the creditor.
Typically, billing cycles are monthly, but
they may be more frequent or less frequent
(but not less frequent than quarterly).

2. Creditors that do not bill. The term cycle
is interchangeable with billing cycle for defi-
nitional purposes, since some creditors’ cy-
cles do not involve the sending of bills in the
traditional sense but only statements of ac-
count activity. This is commonly the case
with financial institutions when periodic
payments are made through payroll deduc-
tion or through automatic debit of the con-
sumer’s asset account.

3. Equal cycles. Although cycles must be
equal, there is a permissible variance to ac-
count for weekends, holidays, and differences
in the number of days in months. If the ac-
tual date of each statement does not vary by
more than four days from a fixed ‘‘day”’ (for
example, the third Thursday of each month)
or ‘‘date” (for example, the 15th of each
month) that the creditor regularly uses, the
intervals between statements are considered
equal. The requirement that cycles be equal
applies even if the creditor applies a daily
periodic rate to determine the finance
charge. The requirement that intervals be
equal does not apply to the first billing cycle
on an open-end account (i.e., the time period
between account opening and the generation
of the first periodic statement) or to a tran-
sitional billing cycle that can occur if the
creditor occasionally changes its billing cy-
cles so as to establish a new statement day
or date. (See comments 9(c)(1)-3 and 9(c)(2)-
3.

4. Payment reminder. The sending of a reg-
ular payment reminder (rather than a late
payment notice) establishes a cycle for
which the creditor must send periodic state-
ments.

2(a)(6) Business day.

1. Business function test. Activities that in-
dicate that the creditor is open for substan-
tially all of its business functions include
the availability of personnel to make loan
disbursements, to open new accounts, and to
handle credit transaction inquiries. Activi-
ties that indicate that the creditor is not
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open for substantially all of its business
functions include a retailer’s merely accept-
ing credit cards for purchases or a bank’s
having its customer-service windows open
only for limited purposes such as deposits
and withdrawals, bill paying, and related
services.

2. Rule for rescission, disclosures for certain
mortgage transactions, and private education
loans. A more precise rule for what is a busi-
ness day (all calendar days except Sundays
and the Federal legal holidays specified in 5
U.S.C. 6103(a)) applies when the right of re-
scission, the receipt of disclosures for cer-
tain dwelling-secured mortgage transactions
under §§226.19(a)(1)(ii), 226.19(a)(2), 226.31(c),
or the receipt of disclosures for private edu-
cation loans under §226.46(d)(4) is involved.
Four Federal legal holidays are identified in
5 U.S.C. 6103(a) by a specific date: New Year’s
Day, January 1; Independence Day, July 4;
Veterans Day, November 11; and Christmas
Day, December 25. When one of these holi-
days (July 4, for example) falls on a Satur-
day, Federal offices and other entities might
observe the holiday on the preceding Friday
(July 3). In cases where the more precise rule
applies, the observed holiday (in the exam-
ple, July 3) is a business day.

2(a)(7) Card issuer.

1. Agent. An agent of a card issuer is con-
sidered a card issuer. Because agency rela-
tionships are traditionally defined by con-
tract and by state or other applicable law,
the regulation does not define agent. Merely
providing services relating to the production
of credit cards or data processing for others,
however, does not make one the agent of the
card issuer. In contrast, a financial institu-
tion may become the agent of the card issuer
if an agreement between the institution and
the card issuer provides that the cardholder
may use a line of credit with the financial
institution to pay obligations incurred by
use of the credit card.

2(a)(8) Cardholder.

1. General rule. A cardholder is a natural
person at whose request a card is issued for
consumer credit purposes or who is a co-obli-
gor or guarantor for such a card issued to an-
other. The second category does not include
an employee who is a co-obligor or guarantor
on a card issued to the employer for business
purposes, nor does it include a person who is
merely the authorized user of a card issued
to another.

2. Limited application of regulation. For the
limited purposes of the rules on issuance of
credit cards and liability for unauthorized
use, a cardholder includes any person, in-
cluding an organization, to whom a card is
issued for any purpose—including a business,
agricultural, or commercial purpose.

3. Issuance. See the commentary to
§226.12(a).

4. Dual-purpose cards and dual-card systems.
Some card issuers offer dual-purpose cards
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that are for business as well as consumer
purposes. If a card is issued to an individual
for consumer purposes, the fact that an orga-
nization has guaranteed to pay the debt does
not make it business credit. On the other
hand, if a card is issued for business pur-
poses, the fact that an individual sometimes
uses it for consumer purchases does not sub-
ject the card issuer to the provisions on peri-
odic statements, billing-error resolution, and
other protections afforded to consumer cred-
it. Some card issuers offer dual-card sys-
tems—that is, they issue two cards to the
same individual, one intended for business
use, the other for consumer or personal use.
With such a system, the same person may be
a cardholder for general purposes when using
the card issued for consumer use, and a card-
holder only for the limited purposes of the
restrictions on issuance and liability when
using the card issued for business purposes.

2(a)(9) Cash price.

1. Components. This amount is a starting
point in computing the amount financed and
the total sale price under §226.18 for credit
sales. Any charges imposed equally in cash
and credit transactions may be included in
the cash price, or they may be treated as
other amounts financed under §226.18(b)(2).

2. Service contracts. Service contracts in-
clude contracts for the repair or the serv-
icing of goods, such as mechanical break-
down coverage, even if such a contract is
characterized as insurance under state law.

3. Rebates. The creditor has complete flexi-
bility in the way it treats rebates for pur-
poses of disclosure and calculation. (See the
commentary to §226.18(b).)

2(a)(10) Closed-end credit.

1. General. The coverage of this term is de-
fined by exclusion. That is, it includes any
credit arrangement that does not fall within
the definition of open-end credit. Subpart C
contains the disclosure rules for closed-end
credit when the obligation is subject to a fi-
nance charge or is payable by written agree-
ment in more than four installments.

2(a)(11) Consumer.

1. Scope. Guarantors, endorsers, and sure-
ties are not generally consumers for pur-
poses of the regulation, but they may be en-
titled to rescind under certain circumstances
and they may have certain rights if they are
obligated on credit card plans.

2. Rescission rules. For purposes of rescis-
sion under §§226.15 and 226.23, a consumer in-
cludes any natural person whose ownership
interest in his or her principal dwelling is
subject to the risk of loss. Thus, if a security
interest is taken in A’s ownership interest in
a house and that house is A’s principal dwell-
ing, A is a consumer for purposes of rescis-
sion, even if A is not liable, either primarily
or secondarily, on the underlying consumer
credit transaction. An ownership interest
does not include, for example, leaseholds or
inchoate rights, such as dower.
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3. Land trusts. Credit extended to land
trusts, as described in the commentary to
§226.3(a), is considered to be extended to a
natural person for purposes of the definition
of consumer.

2(a)(12) Consumer credit.

1. Primary purpose. There is no precise test
for what constitutes credit offered or ex-
tended for personal, family, or household
purposes, nor for what constitutes the pri-
mary purpose. (See, however, the discussion
of business purposes in the commentary to
§226.3(a).)

2(a)(13) Consummation.

1. State law governs. When a contractual ob-
ligation on the consumer’s part is created is
a matter to be determined under applicable
law; Regulation Z does not make this deter-
mination. A contractual commitment agree-
ment, for example, that under applicable law
binds the consumer to the credit terms
would be consummation. Consummation,
however, does not occur merely because the
consumer has made some financial invest-
ment in the transaction (for example, by
paying a nonrefundable fee) unless, of course,
applicable law holds otherwise.

2. Credit v. sale. Consummation does not
occur when the consumer becomes contrac-
tually committed to a sale transaction, un-
less the consumer also becomes legally obli-
gated to accept a particular credit arrange-
ment. For example, when a consumer pays a
nonrefundable deposit to purchase an auto-
mobile, a purchase contract may be created,
but consummation for purposes of the regu-
lation does not occur unless the consumer
also contracts for financing at that time.

2(a)(14) Credit.

1. Exclusions. The following situations are
not considered credit for purposes of the reg-
ulation:

i. Layaway plans, unless the consumer is
contractually obligated to continue making
payments. Whether the consumer is so obli-
gated is a matter to be determined under ap-
plicable law. The fact that the consumer is
not entitled to a refund of any amounts paid
towards the cash price of the merchandise
does not bring layaways within the defini-
tion of credit.

ii. Tax liens, tax assessments, court judg-
ments, and court approvals of reaffirmation
of debts in bankruptcy. However, third-party
financing of such obligations (for example, a
bank loan obtained to pay off a tax lien) is
credit for purposes of the regulation.

iii. Insurance premium plans that involve
payment in installments with each install-
ment representing the payment for insur-
ance coverage for a certain future period of
time, unless the consumer is contractually
obligated to continue making payments.

iv. Home improvement transactions that
involve progress payments, if the consumer
pays, as the work progresses, only for work
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completed and has no contractual obligation
to continue making payments.

v. Borrowing against the accrued cash
value of an insurance policy or a pension ac-
count, if there is no independent obligation
to repay.

vi. Letters of credit.

vii. The execution of option contracts.
However, there may be an extension of credit
when the option is exercised, if there is an
agreement at that time to defer payment of
a debt.

viii. Investment plans in which the party
extending capital to the consumer risks the
loss of the capital advanced. This includes,
for example, an arrangement with a home
purchaser in which the investor pays a por-
tion of the downpayment and of the periodic
mortgage payments in return for an owner-
ship interest in the property, and shares in
any gain or loss of property value.

ix. Mortgage assistance plans administered
by a government agency in which a portion
of the consumer’s monthly payment amount
is paid by the agency. No finance charge is
imposed on the subsidy amount, and that
amount is due in a lump-sum payment on a
set date or upon the occurrence of certain
events. (If payment is not made when due, a
new note imposing a finance charge may be
written, which may then be subject to the
regulation.)

2. Payday loans; deferred presentment. Credit
includes a transaction in which a cash ad-
vance is made to a consumer in exchange for
the consumer’s personal check, or in ex-
change for the consumer’s authorization to
debit the consumer’s deposit account, and
where the parties agree either that the check
will not be cashed or deposited, or that the
consumer’s deposit account will not be deb-
ited, until a designated future date. This
type of transaction is often referred to as a
‘“‘payday loan’ or ‘‘payday advance’ or ‘‘de-
ferred-presentment loan.” A fee charged in
connection with such a transaction may be a
finance charge for purposes of §226.4, regard-
less of how the fee is characterized under
state law. Where the fee charged constitutes
a finance charge under §226.4 and the person
advancing funds regularly extends consumer
credit, that person is a creditor and is re-
quired to provide disclosures consistent with
the requirements of Regulation Z. (See
§226.2(a)(17).)

2(a)(15) Credit card.

1. Usable from time to time. A credit card
must be usable from time to time. Since this
involves the possibility of repeated use of a
single device, checks and similar instru-
ments that can be used only once to obtain
a single credit extension are not credit cards.

2. Examples. i. Examples of credit cards in-
clude:

A. A card that guarantees checks or simi-
lar instruments, if the asset account is also
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tied to an overdraft line or if the instrument
directly accesses a line of credit.

B. A card that accesses both a credit and
an asset account (that is, a debit-credit
card).

C. An identification card that permits the
consumer to defer payment on a purchase.

D. An identification card indicating loan
approval that is presented to a merchant or
to a lender, whether or not the consumer
signs a separate promissory note for each
credit extension.

E. A card or device that can be activated
upon receipt to access credit, even if the card
has a substantive use other than credit, such
as a purchase-price discount card. Such a
card or device is a credit card notwith-
standing the fact that the recipient must
first contact the card issuer to access or ac-
tivate the credit feature.

ii. In contrast, credit card does not in-
clude, for example:

A. A check-guarantee or debit card with no
credit feature or agreement, even if the cred-
itor occasionally honors an inadvertent over-
draft.

B. Any card, key, plate, or other device
that is used in order to obtain petroleum
products for business purposes from a whole-
sale distribution facility or to gain access to
that facility, and that is required to be used
without regard to payment terms.

C. An account number that accesses a cred-
it account, unless the account number can
access an open-end line of credit to purchase
goods or services. For example, if a creditor
provides a consumer with an open-end line of
credit that can be accessed by an account
number in order to transfer funds into an-
other account (such as an asset account with
the same creditor), the account number is
not a credit card for purposes of
§226.2(a)(15)(1). However, if the account num-
ber can also access the line of credit to pur-
chase goods or services (such as an account
number that can be used to purchase goods
or services on the Internet), the account
number is a credit card for purposes of
§226.2(a)(15)(1), regardless of whether the
creditor treats such transactions as pur-
chases, cash advances, or some other type of
transaction. Furthermore, if the line of cred-
it can also be accessed by a card (such as a
debit card), that card is a credit card for pur-
poses of §226.2(a)(15)(1).

3. Charge card. Generally, charge cards are
cards used in connection with an account on
which outstanding balances cannot be car-
ried from one billing cycle to another and
are payable when a periodic statement is re-
ceived. Under the regulation, a reference to
credit cards generally includes charge cards.
In particular, references to credit card ac-
counts under an open-end (not home-secured)
consumer credit plan in Subparts B and G
generally include charge cards. The term
charge card is, however, distinguished from
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credit card or credit card account under an
open-end (not home-secured) consumer credit
plan in §§226.5a, 226.6(b)(2)(xiv), 226.7(b)(11),
226.7(b)(12), 226.9(e), 226.9(f), 226.28(d),
226.52(b)(1)({i)(C), and appendices G-10
through G-13.

4. Credit card account under an open-end (not
home-secured) consumer credit plan. An open-
end consumer credit account is a credit card
account under an open-end (not home-se-
cured) consumer credit plan for purposes of
§226.2(a)(15)(ii) if:

i. The account is accessed by a credit card,
as defined in §226.2(a)(15)(i); and

ii. The account is not excluded under
§226.2(a)(15)(i1)(A) or (a)(15)(ii)(B).

2(a)(16) Credit sale.

1. Special disclosure. If the seller is a cred-
itor in the transaction, the transaction is a
credit sale and the special credit sale disclo-
sures (that 1is, the disclosures under
§226.18(j)) must be given. This applies even if
there is more than one creditor in the trans-
action and the creditor making the disclo-
sures is not the seller. (See the commentary
to §226.17(d).)

2. Sellers who arrange credit. If the seller of
the property or services involved arranged
for financing but is not a creditor as to that
sale, the transaction is not a credit sale.
Thus, if a seller assists the consumer in ob-
taining a direct loan from a financial insti-
tution and the consumer’s note is payable to
the financial institution, the transaction is a
loan and only the financial institution is a
creditor.

3. Refinancings. Generally, when a credit
sale is refinanced within the meaning of
§226.20(a), loan disclosures should be made.
However, if a new sale of goods or services is
also involved, the transaction is a credit
sale.

4. Incidental sales. Some lenders sell a prod-
uct or service—such as credit, property, or
health insurance—as part of a loan trans-
action. Section 226.4 contains the rules on
whether the cost of credit life, disability or
property insurance is part of the finance
charge. If the insurance is financed, it may
be disclosed as a separate credit-sale trans-
action or disclosed as part of the primary
transaction; if the latter approach is taken,
either loan or credit-sale disclosures may be
made. (See the commentary to §226.17(c)(1)
for further discussion of this point.)

5. Credit extensions for educational purposes.
A credit extension for educational purposes
in which an educational institution is the
creditor may be treated as either a credit
sale or a loan, regardless of whether the
funds are given directly to the student, cred-
ited to the student’s account, or disbursed to
other persons on the student’s behalf. The
disclosure of the total sale price need not be
given if the transaction is treated as a loan.

2(a)(17) Creditor.
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1. General. The definition contains four
independent tests. If any one of the tests is
met, the person is a creditor for purposes of
that particular test.

Paragraph 2(a)(17)(i).

1. Prerequisites. This test is composed of
two requirements, both of which must be
met in order for a particular credit extension
to be subject to the regulation and for the
credit extension to count towards satisfac-
tion of the numerical tests mentioned in
§226.2(a)(AT)(V).

i. First, there must be either or both of the
following:

A. A written (rather than oral) agreement
to pay in more than four installments. A let-
ter that merely confirms an oral agreement
does not constitute a written agreement for
purposes of the definition.

B. A finance charge imposed for the credit.
The obligation to pay the finance charge
need not be in writing.

ii. Second, the obligation must be payable
to the person in order for that person to be
considered a creditor. If an obligation is
made payable to bearer, the creditor is the
one who initially accepts the obligation.

2. Assignees. If an obligation is initially
payable to one person, that person is the
creditor even if the obligation by its terms is
simultaneously assigned to another person.
For example:

i. An auto dealer and a bank have a busi-
ness relationship in which the bank supplies
the dealer with credit sale contracts that are
initially made payable to the dealer and pro-
vide for the immediate assignment of the ob-
ligation to the bank. The dealer and pur-
chaser execute the contract only after the
bank approves the creditworthiness of the
purchaser. Because the obligation is initially
payable on its face to the dealer, the dealer
is the only creditor in the transaction.

3. Numerical tests. The examples below illus-
trate how the numerical tests of
§226.2(a)(17)(v) are applied. The examples as-
sume that consumer credit with a finance
charge or written agreement for more than 4
installments was extended in the years in
question and that the person did not extend
such credit in 2006.

4. Counting transactions. For purposes of
closed-end credit, the creditor counts each
credit transaction. For open-end credit,
transactions means accounts, so that out-
standing accounts are counted instead of in-
dividual credit extensions. Normally the
number of transactions is measured by the
preceding calendar year; if the requisite
number is met, then the person is a creditor
for all transactions in the current year. How-
ever, if the person did not meet the test in
the preceding year, the number of trans-
actions is measured by the current calendar
year. For example, if the person extends con-
sumer credit 26 times in 2007, it is a creditor
for purposes of the regulation for the last ex-
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tension of credit in 2007 and for all exten-
sions of consumer credit in 2008. On the other
hand, if a business begins in 2007 and extends
consumer credit 20 times, it is not a creditor
for purposes of the regulation in 2007. If it
extends consumer credit 75 times in 2008,
however, it becomes a creditor for purposes
of the regulation (and must begin making
disclosures) after the 25th extension of credit
in that year and is a creditor for all exten-
sions of consumer credit in 2009.

5. Relationship between consumer credit in
general and credit secured by a dwelling. Ex-
tensions of credit secured by a dwelling are
counted towards the 25-extensions test. For
example, if in 2007 a person extends unse-
cured consumer credit 23 times and con-
sumer credit secured by a dwelling twice, it
becomes a creditor for the succeeding exten-
sions of credit, whether or not they are se-
cured by a dwelling. On the other hand, ex-
tensions of consumer credit not secured by a
dwelling are not counted towards the number
of credit extensions secured by a dwelling.
For example, if in 2007 a person extends cred-
it not secured by a dwelling 8 times and cred-
it secured by a dwelling 3 times, it is not a
creditor.

6. Effect of satisfying one test. Once one of
the numerical tests is satisfied, the person is
also a creditor for the other type of credit.
For example, in 2007 a person extends con-
sumer credit secured by a dwelling 5 times.
That person is a creditor for all succeeding
credit extensions, whether they involve cred-
it secured by a dwelling or not.

7. Trusts. In the case of credit extended by
trusts, each individual trust is considered a
separate entity for purposes of applying the
criteria. For example:

i. A bank is the trustee for three trusts.
Trust A makes 15 extensions of consumer
credit annually; Trust B makes 10 extensions
of consumer credit annually; and Trust C
makes 30 extensions of consumer credit an-
nually. Only Trust C is a creditor for pur-
poses of the regulation.

Paragraph 2(a)(17)(ii). [Reserved]

Paragraph 2(a)(17)(ii).

1. Card issuers subject to Subpart B. Section
226.2(a)(17)(iii) makes certain card issuers
creditors for purposes of the open-end credit
provisions of the regulation. This includes,
for example, the issuers of so-called travel
and entertainment cards that expect repay-
ment at the first billing and do not impose a
finance charge. Since all disclosures are to
be made only as applicable, such card issuers
would omit finance charge disclosures. Other
provisions of the regulation regarding such
areas as scope, definitions, determination of
which charges are finance charges, Spanish
language disclosures, record retention, and
use of model forms, also apply to such card
issuers.

Paragraph 2(a)(17)(iv).
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1. Card issuers subject to Subparts B and C.
Section 226.2(a)(17)(iv) includes as creditors
card issuers extending closed-end credit in
which there is a finance charge or an agree-
ment to pay in more than four installments.
These card issuers are subject to the appro-
priate provisions of Subparts B and C, as
well as to the general provisions.

2(a)(18) Downpayment.

1. Allocation. If a consumer makes a lump-
sum payment, partially to reduce the cash
price and partially to pay prepaid finance
charges, only the portion attributable to re-
ducing the cash price is part of the downpay-
ment. (See the commentary to §226.2(a)(23).)

2. Pick-up payments. i. Creditors may treat
the deferred portion of the downpayment,
often referred to as pick-up payments, in a
number of ways. If the pick-up payment is
treated as part of the downpayment:

A. It is subtracted in arriving at the
amount financed under §226.18(b).

B. It may, but need not, be reflected in the
payment schedule under §226.18(g).

ii. If the pick-up payment does not meet
the definition (for example, if it is payable
after the second regularly scheduled pay-
ment) or if the creditor chooses not to treat
it as part of the downpayment:

A. It must be included in the amount fi-
nanced.

B. It must be shown in the payment sched-
ule.

iii. Whichever way the pick-up payment is
treated, the total of payments under
§226.18(h) must equal the sum of the pay-
ments disclosed under §226.18(g).

3. Effect of existing liens.

i. No cash payment. In a credit sale, the
‘“‘downpayment’’ may only be used to reduce
the cash price. For example, when a trade-in
is used as the downpayment and the existing
lien on an automobile to be traded in exceeds
the value of the automobile, creditors must
disclose a zero on the downpayment line
rather than a negative number. To illus-
trate, assume a consumer owes $10,000 on an
existing automobile loan and that the trade-
in value of the automobile is only $8,000,
leaving a $2,000 deficit. The creditor should
disclose a downpayment of $0, not —$2,000.

ii. Cash payment. If the consumer makes a
cash payment, creditors may, at their op-
tion, disclose the entire cash payment as the
downpayment, or apply the cash payment
first to any excess lien amount and disclose
any remaining cash as the downpayment. In
the above example:

A. If the downpayment disclosed is equal
to the cash payment, the $2,000 deficit must
be reflected as an additional amount fi-
nanced under §226.18(b)(2).

B. If the consumer provides $1,500 in cash
(which does not extinguish the $2,000 deficit),
the creditor may disclose a downpayment of
$1,500 or of $0.
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C. If the consumer provides $3,000 in cash,
the creditor may disclose a downpayment of
$3,000 or of $1,000.

2(a)(19) Dwelling.

1. Scope. A dwelling need not be the con-
sumer’s principal residence to fit the defini-
tion, and thus a vacation or second home
could be a dwelling. However, for purposes of
the definition of residential mortgage trans-
action and the right to rescind, a dwelling
must be the principal residence of the con-
sumer. (See the commentary to §§226.2(a)(24),
226.15, and 226.23.)

2. Use as a residence. Mobile homes, boats,
and trailers are dwellings if they are in fact
used as residences, just as are condominium
and cooperative units. Recreational vehicles,
campers, and the like not used as residences
are not dwellings.

3. Relation to exemptions. Any transaction
involving a security interest in a consumer’s
principal dwelling (as well as in any real
property) remains subject to the regulation
despite the general exemption in §226.3(b).

2(a)(20) Open-end credit.

1. General. This definition describes the
characteristics of open-end credit (for which
the applicable disclosure and other rules are
contained in Subpart B), as distinct from
closed-end credit. Open-end credit is con-
sumer credit that is extended under a plan
and meets all 3 criteria set forth in the defi-
nition.

2. Erxistence of a plan. The definition re-
quires that there be a plan, which connotes
a contractual arrangement between the cred-
itor and the consumer. Some creditors offer
programs containing a number of different
credit features. The consumer has a single
account with the institution that can be
accessed repeatedly via a number of sub-ac-
counts established for the different program
features and rate structures. Some features
of the program might be used repeatedly (for
example, an overdraft line) while others
might be used infrequently (such as the part
of the credit line available for secured cred-
it). If the program as a whole is subject to
prescribed terms and otherwise meets the
definition of open-end credit, such a program
would be considered a single, multifeatured
plan.

3. Repeated transactions. Under this cri-
terion, the creditor must reasonably con-
template repeated transactions. This means
that the credit plan must be usable from
time to time and the creditor must legiti-
mately expect that there will be repeat busi-
ness rather than a one-time credit extension.
The creditor must expect repeated dealings
with consumers under the credit plan as a
whole and need not believe a consumer will
reuse a particular feature of the plan. The
determination of whether a creditor can rea-
sonably contemplate repeated transactions
requires an objective analysis. Information
that much of the creditor’s customer base
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with accounts under the plan make repeated
transactions over some period of time is rel-
evant to the determination, particularly
when the plan is opened primarily for the fi-
nancing of infrequently purchased products
or services. A standard based on reasonable
belief by a creditor necessarily includes
some margin for judgmental error. The fact
that particular consumers do not return for
further credit extensions does not prevent a
plan from having been properly character-
ized as open-end. For example, if much of the
customer base of a clothing store makes re-
peat purchases, the fact that some con-
sumers use the plan only once would not af-
fect the characterization of the store’s plan
as open-end credit. The criterion regarding
repeated transactions is a question of fact to
be decided in the context of the creditor’s
type of business and the creditor’s relation-
ship with its customers. For example, it
would be more reasonable for a bank or de-
pository institution to contemplate repeated
transactions with a customer than for a sell-
er of aluminum siding to make the same as-
sumption about its customers.

4. Finance charge on an outstanding balance.
The requirement that a finance charge may
be computed and imposed from time to time
on the outstanding balance means that there
is no specific amount financed for the plan
for which the finance charge, total of pay-
ments, and payment schedule can be cal-
culated. A plan may meet the definition of
open-end credit even though a finance charge
is not normally imposed, provided the cred-
itor has the right, under the plan, to impose
a finance charge from time to time on the
outstanding balance. For example, in some
plans, a finance charge is not imposed if the
consumer pays all or a specified portion of
the outstanding balance within a given time
period. Such a plan could meet the finance
charge criterion, if the creditor has the right
to impose a finance charge, even though the
consumer actually pays no finance charges
during the existence of the plan because the
consumer takes advantage of the option to
pay the balance (either in full or in install-
ments) within the time necessary to avoid fi-
nance charges.

5. Reusable line. The total amount of credit
that may be extended during the existence of
an open-end plan is unlimited because avail-
able credit is generally replenished as earlier
advances are repaid. A line of credit is self-
replenishing even though the plan itself has
a fixed expiration date, as long as during the
plan’s existence the consumer may use the
line, repay, and reuse the credit. The cred-
itor may occasionally or routinely verify
credit information such as the consumer’s
continued income and employment status or
information for security purposes but, to
meet the definition of open-end credit, such
verification of credit information may not be
done as a condition of granting a consumer’s
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request for a particular advance under the
plan. In general, a credit line is self-replen-
ishing if the consumer can take further ad-
vances as outstanding balances are repaid
without being required to separately apply
for those additional advances. A credit card
account where the plan as a whole replen-
ishes meets the self-replenishing criterion,
notwithstanding the fact that a credit card
issuer may verify credit information from
time to time in connection with specific
transactions. This criterion of unlimited
credit distinguishes open-end credit from a
series of advances made pursuant to a closed-
end credit loan commitment. For example:

i. Under a closed-end commitment, the
creditor might agree to lend a total of $10,000
in a series of advances as needed by the con-
sumer. When a consumer has borrowed the
full $10,000, no more is advanced under that
particular agreement, even if there has been
repayment of a portion of the debt. (See
§226.2(a)(17)(iv) for disclosure requirements
when a credit card is used to obtain the ad-
vances.)

ii. This criterion does not mean that the
creditor must establish a specific credit
limit for the line of credit or that the line of
credit must always be replenished to its
original amount. The creditor may reduce a
credit limit or refuse to extend new credit in
a particular case due to changes in the credi-
tor’s financial condition or the consumer’s
creditworthiness. (The rules in §226.5b(f),
however, limit the ability of a creditor to
suspend credit advances for home equity
plans.) While consumers should have a rea-
sonable expectation of obtaining credit as
long as they remain current and within any
preset credit limits, further extensions of
credit need not be an absolute right in order
for the plan to meet the self-replenishing cri-
terion.

6. Verifications of collateral value. Creditors
that otherwise meet the requirements of
§226.2(a)(20) extend open-end credit notwith-
standing the fact that the creditor must
verify collateral values to comply with fed-
eral, state, or other applicable law or verifies
the value of collateral in connection with a
particular advance under the plan.

7. Open-end real estate mortgages. Some
credit plans call for negotiated advances
under so-called open-end real estate mort-
gages. Each such plan must be independently
measured against the definition of open-end
credit, regardless of the terminology used in
the industry to describe the plan. The fact
that a particular plan is called an open-end
real estate mortgage, for example, does not,
by itself, mean that it is open-end credit
under the regulation.

2(a)(21) Periodic rate.

1. Basis. The periodic rate may be stated as
a percentage (for example, 1%2% per month)
or as a decimal equivalent (for example, .015
monthly). It may be based on any portion of

601



Pt. 226, Supp. |

a year the creditor chooses. Some creditors
use 1/360 of an annual rate as their periodic
rate. These creditors:

i. May disclose a 1/360 rate as a daily peri-
odic rate, without further explanation, if it
is in fact only applied 360 days per year. But
if the creditor applies that rate for 365 days,
the creditor must note that fact and, of
course, disclose the true annual percentage
rate.

ii. Would have to apply the rate to the bal-
ance to disclose the annual percentage rate
with the degree of accuracy required in the
regulation (that is, within Ysth of 1 percent-
age point of the rate based on the actual 365
days in the year).

2. Transaction charges. Periodic rate does
not include initial one-time transaction
charges, even if the charge is computed as a
percentage of the transaction amount.

2(a)(22) Person.

1. Joint ventures. A joint venture is an orga-
nization and is therefore a person.

2. Attorneys. An attorney and his or her cli-
ent are considered to be the same person for
purposes of this regulation when the attor-
ney is acting within the scope of the attor-
ney-client relationship with regard to a par-
ticular transaction.

3. Trusts. A trust and its trustee are consid-
ered to be the same person for purposes of
this regulation.

2(a)(23) Prepaid finance charge.

1. General. Prepaid finance charges must be
taken into account under §226.18(b) in com-
puting the disclosed amount financed, and
must be disclosed if the creditor provides an
itemization of the amount financed under
§226.18(c).

2. Examples. i. Common examples of prepaid
finance charges include:

. Buyer’s points.

. Service fees.

. Loan fees.

. Finder’s fees.

. Loan-guarantee insurance.

. Credit-investigation fees.

. However, in order for these or any other
finance charges to be considered prepaid,
they must be either paid separately in cash
or check or withheld from the proceeds. Pre-
paid finance charges include any portion of
the finance charge paid prior to or at closing
or settlement.

3. Exclusions. Add-on and discount finance
charges are not prepaid finance charges for
purposes of this regulation. Finance charges
are not prepaid merely because they are
precomputed, whether or not a portion of the
charge will be rebated to the consumer upon
prepayment. (See the commentary to
§226.18(b).)

4. Allocation of lump-sum payments. In a
credit sale transaction involving a lump-sum
payment by the consumer and a discount or
other item that is a finance charge under
§226.4, the discount or other item is a pre-
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paid finance charge to the extent the lump-
sum payment is not applied to the cash
price. For example, a seller sells property to
a consumer for $10,000, requires the consumer
to pay $3,000 at the time of the purchase, and
finances the remainder as a closed-end credit
transaction. The cash price of the property is
$9,000. The seller is the creditor in the trans-
action and therefore the $1,000 difference be-
tween the credit and cash prices (the dis-
count) is a finance charge. (See the com-
mentary to §226.4(b)(9) and (c)(5).) If the
creditor applies the entire $3,000 to the cash
price and adds the $1,000 finance charge to
the interest on the $6,000 to arrive at the
total finance charge, all of the $3,000 lump-
sum payment is a downpayment and the dis-
count is not a prepaid finance charge. How-
ever, if the creditor only applies $2,000 of the
lump-sum payment to the cash price, then
$2,000 of the $3,000 is a downpayment and the
$1,000 discount is a prepaid finance charge.

2(a)(24) Residential mortgage transaction.

1. Relation to other sections. This term is im-
portant in five provisions in the regulation:

i. Section 226.4(c)(7)—exclusions from the
finance charge.

ii. Section 226.15(f)—exemption from the
right of rescission.

iii. Section 226.18(q)—whether or not the
obligation is assumable.

iv. Section 226.20(b)—disclosure
ments for assumptions.

v. Section 226.23(f)—exemption from the
right of rescission.

2. Lien status. The definition is not limited
to first lien transactions. For example, a
consumer might assume a paid-down first
mortgage (or borrow part of the purchase
price) and borrow the balance of the pur-
chase price from a creditor who takes a sec-
ond mortgage. The second mortgage trans-
action is a residential mortgage transaction if
the dwelling purchased is the consumer’s
principal residence.

3. Principal dwelling. A consumer can have
only one principal dwelling at a time. Thus,
a vacation or other second home would not
be a principal dwelling. However, if a con-
sumer buys or builds a new dwelling that
will become the consumer’s principal dwell-
ing within a year or upon the completion of
construction, the new dwelling is considered
the principal dwelling for purposes of apply-
ing this definition to a particular trans-
action. (See the commentary to §§226.15(a)
and 226.23(a).)

4. Construction financing. If a transaction
meets the definition of a residential mort-
gage transaction and the creditor chooses to
disclose it as several transactions under
§226.17(c)(6), each one is considered to be a
residential mortgage transaction, even if dif-
ferent creditors are involved. For example:

i. The creditor makes a construction loan
to finance the initial construction of the
consumer’s principal dwelling, and the loan

require-
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will be disbursed in five advances. The cred-
itor gives six sets of disclosures (five for the
construction phase and one for the perma-
nent phase). Each one is a residential mort-
gage transaction.

ii. One creditor finances the initial con-
struction of the consumer’s principal dwell-
ing and another creditor makes a loan to
satisfy the construction loan and provide
permanent financing. Both transactions are
residential mortgage transactions.

5. Acquisition. i. A residential mortgage
transaction finances the acquisition of a con-
sumer’s principal dwelling. The term does
not include a transaction involving a con-
sumer’s principal dwelling if the consumer
had previously purchased and acquired some
interest to the dwelling, even though the
consumer had not acquired full legal title.

ii. Examples of new transactions involving
a previously acquired dwelling include the fi-
nancing of a balloon payment due under a
land sale contract and an extension of credit
made to a joint owner of property to buy out
the other joint owner’s interest. In these in-
stances, disclosures are not required under
§226.18(q) (assumability policies). However,
the rescission rules of §§226.15 and 226.23 do
apply to these new transactions.

iii. In other cases, the disclosure and re-
scission rules do not apply. For example,
where a buyer enters into a written agree-
ment with the creditor holding the seller’s
mortgage, allowing the buyer to assume the
mortgage, if the buyer had previously pur-
chased the property and agreed with the sell-
er to make the mortgage payments,
§226.20(b) does not apply (assumptions in-
volving residential mortgages).

6. Multiple purpose transactions. A trans-
action meets the definition of this section if
any part of the loan proceeds will be used to
finance the acquisition or initial construc-
tion of the consumer’s principal dwelling.
For example, a transaction to finance the
initial construction of the consumer’s prin-
cipal dwelling is a residential mortgage
transaction even if a portion of the funds
will be disbursed directly to the consumer or
used to satisfy a loan for the purchase of the
land on which the dwelling will be built.

7. Construction on previously acquired vacant
land. A residential mortgage transaction in-
cludes a loan to finance the construction of
a consumer’s principal dwelling on a vacant
lot previously acquired by the consumer.

2(a)(25) Security interest.

1. Threshold test. The threshold test is
whether a particular interest in property is
recognized as a security interest under appli-
cable law. The regulation does not determine
whether a particular interest is a security
interest under applicable law. If the creditor
is unsure whether a particular interest is a
security interest under applicable law (for
example, if statutes and case law are either
silent or inconclusive on the issue), the cred-
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itor may at its option consider such inter-
ests as security interests for Truth in Lend-
ing purposes. However, the regulation and
the commentary do exclude specific inter-
ests, such as after-acquired property and ac-
cessories, from the scope of the definition re-
gardless of their categorization under appli-
cable law, and these named exclusions may
not be disclosed as security interests under
the regulation. (But see the discussion of ex-
clusions elsewhere in the commentary to
§226.2(a)(25).)

2. Exclusions. The general definition of se-
curity interest excludes three groups of in-
terests: incidental interests, interests in
after-acquired property, and interests that
arise solely by operation of law. These inter-
ests may not be disclosed with the disclo-
sures required under §226.18, but the creditor
is not precluded from preserving these rights
elsewhere in the contract documents, or in-
voking and enforcing such rights, if it is oth-
erwise lawful to do so. If the creditor is un-
sure whether a particular interest is one of
the excluded interests, the creditor may, at
its option, consider such interests as secu-
rity interests for Truth in Lending purposes.

3. Incidental interests. i. Incidental interests
in property that are not security interests
include, among other things:

A. Assignment of rents.

B. Right to condemnation proceeds.

C. Interests in accessories and replace-
ments.

D. Interests in escrow accounts, such as for
taxes and insurance.

E. Waiver of homestead or personal prop-
erty rights.

ii. The notion of an incidental interest does
not encompass an explicit security interest
in an insurance policy if that policy is the
primary collateral for the transaction—for
example, in an insurance premium financing
transaction.

4. Operation of law. Interests that arise
solely by operation of law are excluded from
the general definition. Also excluded are in-
terests arising by operation of law that are
merely repeated or referred to in the con-
tract. However, if the creditor has an inter-
est that arises by operation of law, such as a
vendor’s lien, and takes an independent secu-
rity interest in the same property, such as a
UCC security interest, the latter interest is
a disclosable security interest unless other-
wise provided.

5. Rescission rules. Security interests that
arise solely by operation of law are security
interests for purposes of rescission. Exam-
ples of such interests are mechanics’ and
materialmen’s liens.

6. Specificity of disclosure. A creditor need
not separately disclose multiple security in-
terests that it may hold in the same collat-
eral. The creditor need only disclose that the
transaction is secured by the collateral, even
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when security interests from prior trans-
actions remain of record and a new security
interest is taken in connection with the
transaction. In disclosing the fact that the
transaction is secured by the collateral, the
creditor also need not disclose how the secu-
rity interest arose. For example, in a closed-
end credit transaction, a rescission notice
need not specifically state that a new secu-
rity interest is ‘‘acquired’ or an existing se-
curity interest is ‘‘retained’ in the trans-
action. The acquisition or retention of a se-
curity interest in the consumer’s principal
dwelling instead may be disclosed in a rescis-
sion notice with a general statement such as
the following: ‘“Your home is the security for
the new transaction.”

2(b) Rules of construction.

1. Footnotes. Footnotes are used exten-
sively in the regulation to provide special
exceptions and more detailed explanations
and examples. Material that appears in a
footnote has the same legal weight as mate-
rial in the body of the regulation.

2. Amount. The numerical amount must be
a dollar amount unless otherwise indicated.
For example, in a closed-end transaction
(Subpart C), the amount financed and the
amount of any payment must be expressed as
a dollar amount. In some cases, an amount
should be expressed as a percentage. For ex-
ample, in disclosures provided before the
first transaction under an open-end plan
(Subpart B), creditors are permitted to ex-
plain how the amount of any finance charge
will be determined; where a cash-advance fee
(which is a finance charge) is a percentage of
each cash advance, the amount of the fi-
nance charge for that fee is expressed as a
percentage.

Section 226.3—Exempt Transactions

1. Relationship to §226.12. The provisions in
§226.12(a) and (b) governing the issuance of
credit cards and the limitations on liability
for their unauthorized use apply to all credit
cards, even if the credit cards are issued for
use in connection with extensions of credit
that otherwise are exempt under this sec-
tion.

3(a) Business, commercial, agricultural, or or-
ganizational credit.

1. Primary purposes. A creditor must deter-
mine in each case if the transaction is pri-
marily for an exempt purpose. If some ques-
tion exists as to the primary purpose for a
credit extension, the creditor is, of course,
free to make the disclosures, and the fact
that disclosures are made under such cir-
cumstances is not controlling on the ques-
tion of whether the transaction was exempt.
(See comment 3(a)-2, however, with respect
to credit cards.)

2. Business purpose purchases.

i. Business-purpose credit cards—extensions
of credit for consumer purposes. If a business-
purpose credit card is issued to a person, the
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provisions of the regulation do not apply,
other than as provided in §§226.12(a) and
226.12(b), even if extensions of credit for con-
sumer purposes are occasionally made using
that business-purpose credit card. For exam-
ple, the billing error provisions set forth in
§226.13 do not apply to consumer-purpose ex-
tensions of credit using a business-purpose
credit card.

ii. Consumer-purpose credit cards—extensions
of credit for business purposes. If a consumer-
purpose credit card is issued to a person, the
provisions of the regulation apply, even to
occasional extensions of credit for business
purposes made using that consumer-purpose
credit card. For example, a consumer may
assert a billing error with respect to any ex-
tension of credit using a consumer-purpose
credit card, even if the specific extension of
credit on such credit card or open-end credit
plan that is the subject of the dispute was
made for business purposes.

iii. From January 1, 2012 through Decem-
ber 31, 2012, the threshold amount is $51,800.

3. Factors. In determining whether credit to
finance an acquisition—such as securities,
antiques, or art—is primarily for business or
commercial purposes (as opposed to a con-
sumer purpose), the following factors should
be considered:

i. General.

A. The relationship of the borrower’s pri-
mary occupation to the acquisition. The
more closely related, the more likely it is to
be business purpose.

B. The degree to which the borrower will
personally manage the acquisition. The more
personal involvement there is, the more like-
ly it is to be business purpose.

C. The ratio of income from the acquisition
to the total income of the borrower. The
higher the ratio, the more likely it is to be
business purpose.

D. The size of the transaction. The larger
the transaction, the more likely it is to be
business purpose.

E. The borrower’s statement of purpose for
the loan.

ii. Business-purpose eramples. Examples of
business-purpose credit include:

A. A loan to expand a business, even if it is
secured by the borrower’s residence or per-
sonal property.

B. A loan to improve a principal residence
by putting in a business office.

C. A business account used occasionally for
consumer purposes.

iii. Consumer-purpose examples. Examples of
consumer-purpose credit include:

A. Credit extensions by a company to its
employees or agents if the loans are used for
personal purposes.

B. A loan secured by a mechanic’s tools to
pay a child’s tuition.

C. A personal account used occasionally for
business purposes.
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4. Non-owner-occupied rental property. Cred-
it extended to acquire, improve, or maintain
rental property (regardless of the number of
housing units) that is not owner-occupied is
deemed to be for business purposes. This in-
cludes, for example, the acquisition of a
warehouse that will be leased or a single-
family house that will be rented to another
person to live in. If the owner expects to oc-
cupy the property for more than 14 days dur-
ing the coming year, the property cannot be
considered non-owner-occupied and this spe-
cial rule will not apply. For example, a
beach house that the owner will occupy for a
month in the coming summer and rent out
the rest of the year is owner occupied and is
not governed by this special rule. (See com-
ment 3(a)-5, however, for rules relating to
owner-occupied rental property.)

5. Owner-occupied rental property. If credit
is extended to acquire, improve, or maintain
rental property that is or will be owner-occu-
pied within the coming year, different rules
apply:

i. Credit extended to acquire the rental
property is deemed to be for business pur-
poses if it contains more than 2 housing
units.

ii. Credit extended to improve or maintain
the rental property is deemed to be for busi-
ness purposes if it contains more than 4
housing units. Since the amended statute de-
fines dwelling to include 1 to 4 housing units,
this rule preserves the right of rescission for
credit extended for purposes other than ac-
quisition. Neither of these rules means that
an extension of credit for property con-
taining fewer than the requisite number of
units is necessarily consumer credit. In such
cases, the determination of whether it is
business or consumer credit should be made
by considering the factors listed in comment
3(a)-3.

6. Business credit later refinanced. Business-
purpose credit that is exempt from the regu-
lation may later be rewritten for consumer
purposes. Such a transaction is consumer
credit requiring disclosures only if the exist-
ing obligation is satisfied and replaced by a
new obligation made for consumer purposes
undertaken by the same obligor.

7. Credit card renewal. A consumer-purpose
credit card that is subject to the regulation
may be converted into a business-purpose
credit card at the time of its renewal, and
the resulting business-purpose credit card
would be exempt from the regulation. Con-
versely, a business-purpose credit card that
is exempt from the regulation may be con-
verted into a consumer-purpose credit card
at the time of its renewal, and the resulting
consumer-purpose credit card would be sub-
ject to the regulation.

8. Agricultural purpose. An agricultural pur-
pose includes the planting, propagating, nur-
turing, harvesting, catching, storing, exhib-
iting, marketing, transporting, processing,
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or manufacturing of food, beverages (includ-
ing alcoholic beverages), flowers, trees, live-
stock, poultry, bees, wildlife, fish, or shell-
fish by a natural person engaged in farming,
fishing, or growing crops, flowers, trees, live-
stock, poultry, bees, or wildlife. The exemp-
tion also applies to a transaction involving
real property that includes a dwelling (for
example, the purchase of a farm with a
homestead) if the transaction is primarily
for agricultural purposes.

9. Organicational credit. The exemption for
transactions in which the borrower is not a
natural person applies, for example, to loans
to corporations, partnerships, associations,
churches, unions, and fraternal organiza-
tions. The exemption applies regardless of
the purpose of the credit extension and re-
gardless of the fact that a natural person
may guarantee or provide security for the
credit.

10. Land trusts. Credit extended for con-
sumer purposes to a land trust is considered
to be credit extended to a natural person
rather than credit extended to an organiza-
tion. In some jurisdictions, a financial insti-
tution financing a residential real estate
transaction for an individual uses a land
trust mechanism. Title to the property is
conveyed to the land trust for which the fi-
nancial institution itself is trustee. The un-
derlying installment note is executed by the
financial institution in its capacity as trust-
ee and payment is secured by a trust deed,
reflecting title in the financial institution as
trustee. In some instances, the consumer
executes a personal guaranty of the indebt-
edness. The note provides that it is payable
only out of the property specifically de-
scribed in the trust deed and that the trustee
has no personal liability on the note. Assum-
ing the transactions are for personal, family,
or household purposes, these transactions
are subject to the regulation since in sub-
stance (if not form) consumer credit is being
extended.

3(b) Credit over applicable threshold amount.

1. Threshold amount. For purposes of
§226.3(b), the threshold amount in effect dur-
ing a particular period is the amount stated
below for that period. The threshold amount
is adjusted effective January 1 of each year
by any annual percentage increase in the
Consumer Price Index for Urban Wage Earn-
ers and Clerical Workers (CPI-W) that was in
effect on the preceding June 1. This com-
ment will be amended to provide the thresh-
old amount for the upcoming year after the
annual percentage change in the CPI-W that
was in effect on June 1 becomes available.
Any increase in the threshold amount will be
rounded to the nearest $100 increment. For
example, if the annual percentage increase
in the CPI-W would result in a $950 increase
in the threshold amount, the threshold
amount will be increased by $1,000. However,
if the annual percentage increase in the CPI-
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W would result in a $949 increase in the
threshold amount, the threshold amount will
be increased by $900.

i. Prior to July 21, 2011, the threshold
amount is $25,000.

ii. From July 21, 2011 through December 31,
2011, the threshold amount is $50,000.

2. Open-end credit.

i. Qualifying for exemption. An open-end ac-
count is exempt under §226.3(b) (unless se-
cured by any real property, or by personal
property used or expected to be used as the
consumer’s principal dwelling) if either of
the following conditions is met:

A. The creditor makes an initial extension
of credit at or after account opening that ex-
ceeds the threshold amount in effect at the
time the initial extension is made. If a cred-
itor makes an initial extension of credit
after account opening that does not exceed
the threshold amount in effect at the time
the extension is made, the creditor must
have satisfied all of the applicable require-
ments of this Part from the date the account
was opened (or earlier, if applicable), includ-
ing but not limited to the requirements of
§226.6 (account-opening disclosures), §226.7
(periodic statements), §226.52 (limitations on
fees), and §226.55 (limitations on increasing
annual percentages rates, fees, and charges).
For example:

(1) Assume that the threshold amount in
effect on January 1 is $560,000. On February 1,
an account is opened but the creditor does
not make an initial extension of credit at
that time. On July 1, the creditor makes an
initial extension of credit of $60,000. In this
circumstance, no requirements of this Part
apply to the account.

(2) Assume that the threshold amount in
effect on January 1 is $50,000. On February 1,
an account is opened but the creditor does
not make an initial extension of credit at
that time. On July 1, the creditor makes an
initial extension of credit of $50,000 or less.
In this circumstance, the account is not ex-
empt and the creditor must have satisfied all
of the applicable requirements of this Part
from the date the account was opened (or
earlier, if applicable).

B. The creditor makes a firm written com-
mitment at account opening to extend a
total amount of credit in excess of the
threshold amount in effect at the time the
account is opened with no requirement of ad-
ditional credit information for any advances
on the account (except as permitted from
time to time with respect to open-end ac-
counts pursuant to §226.2(a)(20)).

ii. Subsequent changes generally. Subsequent
changes to an open-end account or the
threshold amount may result in the account
no longer qualifying for the exemption in
§226.3(b). In these circumstances, the cred-
itor must begin to comply with all of the ap-
plicable requirements of this Part within a
reasonable period of time after the account

12 CFR Ch. Il (1-1-12 Edition)

ceases to be exempt. Once an account ceases
to be exempt, the requirements of this Part
apply to any balances on the account. The
creditor, however, is not required to comply
with the requirements of this Part with re-
spect to the period of time during which the
account was exempt. For example, if an
open-end credit account ceases to be exempt,
the creditor must within a reasonable period
of time provide the disclosures required by
§226.6 reflecting the current terms of the ac-
count and begin to provide periodic state-
ments consistent with §226.7. However, the
creditor is not required to disclose fees or
charges imposed while the account was ex-
empt. Furthermore, if the creditor provided
disclosures consistent with the requirements
of this Part while the account was exempt, it
is not required to provide disclosures re-
quired by §226.6 reflecting the current terms
of the account. See also comment 3(b)-4.

iii. Subsequent changes when exemption is
based on initial extension of credit. If a cred-
itor makes an initial extension of credit that
exceeds the threshold amount in effect at
that time, the open-end account remains ex-
empt under §226.3(b) regardless of a subse-
quent increase in the threshold amount, in-
cluding an increase pursuant to
§226.3(b)(1)(ii) as a result of an increase in
the CPI-W. Furthermore, in these cir-
cumstances, the account remains exempt
even if there are no further extensions of
credit, subsequent extensions of credit do
not exceed the threshold amount, the ac-
count balance is subsequently reduced below
the threshold amount (such as through re-
payment of the extension), or the credit
limit for the account is subsequently reduced
below the threshold amount. However, if the
initial extension of credit on an account does
not exceed the threshold amount in effect at
the time of the extension, the account is not
exempt under §226.3(b) even if a subsequent
extension exceeds the threshold amount or if
the account balance later exceeds the thresh-
old amount (for example, due to the subse-
quent accrual of interest).

iv. Subsequent changes when exemption is
based on firm commitment.

A. General. If a creditor makes a firm writ-
ten commitment at account opening to ex-
tend a total amount of credit that exceeds
the threshold amount in effect at that time,
the open-end account remains exempt under
§226.3(b) regardless of a subsequent increase
in the threshold amount pursuant to
§226.3(b)(1)(ii) as a result of an increase in
the CPI-W. However, see comment 3(b)-6
with respect to the increase in the threshold
amount from $25,000 to $50,000. If an open-end
account is exempt under §226.3(b) based on a
firm commitment to extend credit, the ac-
count remains exempt even if the amount of
credit actually extended does not exceed the
threshold amount. In contrast, if the firm
commitment does not exceed the threshold
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amount at account opening, the account is
not exempt under §226.3(b) even if the ac-
count balance later exceeds the threshold
amount. In addition, if a creditor reduces a
firm commitment, the account ceases to be
exempt unless the reduced firm commitment
exceeds the threshold amount in effect at the
time of the reduction. For example:

(1) Assume that, at account opening in
year one, the threshold amount in effect is
$50,000 and the account is exempt under
§226.3(b) based on the creditor’s firm com-
mitment to extend $55,000 in credit. If during
year one the creditor reduces its firm com-
mitment to $563,000, the account remains ex-
empt under §226.3(b). However, if during year
one the creditor reduces its firm commit-
ment to $40,000, the account is no longer ex-
empt under §226.3(b).

(2) Assume that, at account opening in
year one, the threshold amount in effect is
$560,000 and the account is exempt under
§226.3(b) based on the creditor’s firm com-
mitment to extend $55,000 in credit. If the
threshold amount is $566,000 on January 1 of
year six as a result of increases in the CPI-
W, the account remains exempt. However, if
the creditor reduces its firm commitment to
$564,000 on July 1 of year six, the account
ceases to be exempt under §226.3(b).

B. Initial extension of credit. If an open-end
account qualifies for a §226.3(b) exemption at
account opening based on a firm commit-
ment, that account may also subsequently
qualify for a §226.3(b) exemption based on an
initial extension of credit. However, that ini-
tial extension must be a single advance in
excess of the threshold amount in effect at
the time the extension is made. In addition,
the account must continue to qualify for an
exemption based on the firm commitment
until the initial extension of credit is made.
For example:

(1) Assume that, at account opening in
year one, the threshold amount in effect is
$50,000 and the account is exempt under
§226.3(b) based on the creditor’s firm com-
mitment to extend $55,000 in credit. The ac-
count is not used for an extension of credit
during year one. On January 1 of year two,
the threshold amount is increased to $51,000
pursuant to §226.3(b)(1)(ii) as a result of an
increase in the CPI-W. On July 1 of year two,
the consumer uses the account for an initial
extension of $52,000. As a result of this exten-
sion of credit, the account remains exempt
under §226.3(b) even if, after July 1 of year
two, the creditor reduces the firm commit-
ment to $51,000 or less.

(2) Same facts as in paragraph iv.B(1)
above except that the consumer uses the ac-
count for an initial extension of $30,000 on
July 1 of year two and for an extension of
$22,000 on July 15 of year two. In these cir-
cumstances, the account is not exempt under
§226.3(b) based on the $30,000 initial exten-
sion of credit because that extension did not
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exceed the applicable threshold amount
($51,000), although the account remains ex-
empt based on the firm commitment to ex-
tend $55,000 in credit.

(3) Same facts as in paragraph iv.B(1)
above except that, on April 1 of year two, the
creditor reduces the firm commitment to
$50,000, which is below the $51,000 threshold
then in effect. Because the account ceases to
qualify for a §226.3(b) exemption on April 1 of
year two, the account does not qualify for a
§226.3(b) exemption based on a $52,000 initial
extension of credit on July 1 of year two.

3. Closed-end credit.

i. Qualifying for exemption. A closed-end
loan is exempt under §226.3(b) (unless the ex-
tension of credit is secured by any real prop-
erty, or by personal property used or ex-
pected to be used as the consumer’s principal
dwelling; or is a private education loan as
defined in §226.46(b)(5)), if either of the fol-
lowing conditions is met:

A. The creditor makes an extension of
credit at consummation that exceeds the
threshold amount in effect at the time of
consummation. In these circumstances, the
loan remains exempt under §226.3(b) even if
the amount owed is subsequently reduced
below the threshold amount (such as through
repayment of the loan).

B. The creditor makes a commitment at
consummation to extend a total amount of
credit in excess of the threshold amount in
effect at the time of consummation. In these
circumstances, the loan remains exempt
under §226.3(b) even if the total amount of
credit extended does not exceed the thresh-
old amount.

ii. Subsequent changes. If a creditor makes
a closed-end extension of credit or commit-
ment to extend closed-end credit that ex-
ceeds the threshold amount in effect at the
time of consummation, the closed-end loan
remains exempt under §226.3(b) regardless of
a subsequent increase in the threshold
amount. However, a closed-end loan is not
exempt under §226.3(b) merely because it is
used to satisfy and replace an existing ex-
empt loan, unless the new extension of credit
is itself exempt under the applicable thresh-
old amount. For example, assume a closed-
end loan that qualified for a §226.3(b) exemp-
tion at consummation in year one is refi-
nanced in year ten and that the new loan
amount is less than the threshold amount in
effect in year ten. In these circumstances,
the creditor must comply with all of the ap-
plicable requirements of this Part with re-
spect to the year ten transaction if the origi-
nal loan is satisfied and replaced by the new
loan, which is not exempt under §226.3(b).
See also comment 3(b)-4.

4. Addition of a security interest in real prop-
erty or a dwelling after account opening or con-
summation.

i. Open-end credit. For open-end accounts,
if, after account opening, a security interest
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is taken in any real property, or in personal
property used or expected to be used as the
consumer’s principal dwelling, a previously
exempt account ceases to be exempt under
§226.3(b) and the creditor must begin to com-
ply with all of the applicable requirements of
this Part within a reasonable period of time.
See comment 3(b)-2.ii. If a security interest
is taken in the consumer’s principal dwell-
ing, the creditor must also give the con-
sumer the right to rescind the security inter-
est consistent with §226.15.

ii. Closed-end credit. For closed-end loans,
if, after consummation, a security interest is
taken in any real property, or in personal
property used or expected to be used as the
consumer’s principal dwelling, an exempt
loan remains exempt under §226.3(b). How-
ever, the addition of a security interest in
the consumer’s principal dwelling is a trans-
action for purposes of §226.23 and the cred-
itor must give the consumer the right to re-
scind the security interest consistent with
that section. See §226.23(a)(1) and the accom-
panying commentary. In contrast, if a
closed-end 1loan that is exempt under
§226.3(b) is satisfied and replaced by a loan
that is secured by any real property, or by
personal property used or expected to be
used as the consumer’s principal dwelling,
the new loan is not exempt under §226.3(b)
and the creditor must comply with all of the
applicable requirements of this Part. See
comment 3(b)-3.

5. Application to extensions secured by mobile
homes. Because a mobile home can be a
dwelling under §226.2(a)(19), the exemption in
§226.3(b) does not apply to a credit extension
secured by a mobile home that is used or ex-
pected to be used as the principal dwelling of
the consumer. See comment 3(b)-4.

6. Transition rule for open-end accounts ex-
empt prior to July 21, 2011. Section 226.3(b)(2)
applies only to open-end accounts opened
prior to July 21, 2011. Section 226.3(b)(2) does
not apply if a security interest is taken by
the creditor in any real property, or in per-
sonal property used or expected to be used as
the consumer’s principal dwelling. If, on
July 20, 2011, an open-end account is exempt
under §226.3(b) based on a firm commitment
to extend credit in excess of $25,000, the ac-
count remains exempt under §226.3(b)(2)
until December 31, 2011 (unless the firm com-
mitment is reduced to $25,000 or less). If the
firm commitment is increased on or before
December 31, 2011 to an amount in excess of
$50,000, the account remains exempt under
§226.3(b)(1) regardless of subsequent in-
creases in the threshold amount as a result
of increases in the CPI-W. If the firm com-
mitment is not increased on or before De-
cember 31, 2011 to an amount in excess of
$50,000, the account ceases to be exempt
under §226.3(b) based on a firm commitment
to extend credit. For example:
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i. Assume that, on July 20, 2011, the ac-
count is exempt under §226.3(b) based on the
creditor’s firm commitment to extend $30,000
in credit. On November 1, 2011, the creditor
increases the firm commitment on the ac-
count to $55,000. In these circumstances, the
account remains exempt under §226.3(b)(1)
regardless of subsequent increases in the
threshold amount as a result of increases in
the CPI-W.

ii. Same facts as paragraph i. above except,
on November 1, 2011, the creditor increases
the firm commitment on the account to
$40,000. In these circumstances, the account
ceases to be exempt under §226.3(b)(2) after
December 31, 2011, and the creditor must
begin to comply with the applicable require-
ments of this Part.

3(c) Public utility credit.

1. Examples. Examples of public utility
services include:

i. General.

A. Gas, water, or electrical services.

B. Cable television services.

C. Installation of new sewer lines, water
lines, conduits, telephone poles, or metering
equipment in an area not already serviced by
the utility.

ii. Extensions of credit nmot covered. The ex-
emption does not apply to extensions of cred-
it, for example:

A. To purchase appliances such as gas or
electric ranges, grills, or telephones.

B. To finance home improvements such as
new heating or air conditioning systems.

3(d) Securities or commodities accounts.

1. Coverage. This exemption does not apply
to a transaction with a broker registered
solely with the state, or to a separate credit
extension in which the proceeds are used to
purchase securities.

3(e) Home fuel budget plans.

1. Definition. Under a typical home fuel
budget plan, the fuel dealer estimates the
total cost of fuel for the season, bills the cus-
tomer for an average monthly payment, and
makes an adjustment in the final payment
for any difference between the estimated and
the actual cost of the fuel. Fuel is delivered
as needed, no finance charge is assessed, and
the customer may withdraw from the plan at
any time. Under these circumstances, the ar-
rangement is exempt from the regulation,
even if a charge to cover the billing costs is
imposed.

3(f) Student loan programs.

1. Coverage. This exemption applies to
loans made, insured, or guaranteed under
title IV of the Higher Education Act of 1965
(20 U.S.C. 1070 et seq.). This exemption does
not apply to private education loans as de-
fined by §226.46(b)(5).

Section 226.4—Finance Charge
4(a) Definition.
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1. Charges in comparable cash transactions.
Charges imposed uniformly in cash and cred-
it transactions are not finance charges. In
determining whether an item is a finance
charge, the creditor should compare the
credit transaction in question with a similar
cash transaction. A creditor financing the
sale of property or services may compare
charges with those payable in a similar cash
transaction by the seller of the property or
service.

i. For example, the following items are not
finance charges:

A. Taxes, license fees, or registration fees
paid by both cash and credit customers.

B. Discounts that are available to cash and
credit customers, such as quantity dis-
counts.

C. Discounts available to a particular
group of consumers because they meet cer-
tain criteria, such as being members of an
organization or having accounts at a par-
ticular financial institution. This is the case
even if an individual must pay cash to obtain
the discount, provided that credit customers
who are members of the group and do not
qualify for the discount pay no more than
the nonmember cash customers.

D. Charges for a service policy, auto club
membership, or policy of insurance against
latent defects offered to or required of both
cash and credit customers for the same price.

ii. In contrast, the following items are fi-
nance charges:

A. Inspection and handling fees for the
staged disbursement of construction-loan
proceeds.

B. Fees for preparing a Truth in Lending
disclosure statement, if permitted by law
(for example, the Real Estate Settlement
Procedures Act prohibits such charges in
certain transactions secured by real prop-
erty).

C. Charges for a required maintenance or
service contract imposed only in a credit
transaction.

iii. If the charge in a credit transaction ex-
ceeds the charge imposed in a comparable
cash transaction, only the difference is a fi-
nance charge. For example:

A. If an escrow agent is used in both cash
and credit sales of real estate and the agent’s
charge is $100 in a cash transaction and $150
in a credit transaction, only $50 is a finance
charge.

2. Costs of doing business. Charges absorbed
by the creditor as a cost of doing business
are not finance charges, even though the
creditor may take such costs into consider-
ation in determining the interest rate to be
charged or the cash price of the property or
service sold. However, if the creditor sepa-
rately imposes a charge on the consumer to
cover certain costs, the charge is a finance
charge if it otherwise meets the definition.
For example:
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i. A discount imposed on a credit obliga-
tion when it is assigned by a seller-creditor
to another party is not a finance charge as
long as the discount is not separately im-
posed on the consumer. (See §226.4(b)(6).)

ii. A tax imposed by a state or other gov-
ernmental body on a creditor is not a finance
charge if the creditor absorbs the tax as a
cost of doing business and does not sepa-
rately impose the tax on the consumer. (For
additional discussion of the treatment of
taxes, see other commentary to §226.4(a).)

3. Forfeitures of interest. If the creditor re-
duces the interest rate it pays or stops pay-
ing interest on the consumer’s deposit ac-
count or any portion of it for the term of a
credit transaction (including, for example,
an overdraft on a checking account or a loan
secured by a certificate of deposit), the in-
terest lost is a finance charge. (See the com-
mentary to §226.4(c)(6).) For example:

A. A consumer borrows $5,000 for 90 days
and secures it with a $10,000 certificate of de-
posit paying 15% interest. The creditor
charges the consumer an interest rate of 6%
on the loan and stops paying interest on
$5,000 of the $10,000 certificate for the term of
the loan. The interest lost is a finance
charge and must be reflected in the annual
percentage rate on the loan.

B. However, the consumer must be entitled
to the interest that is not paid in order for
the lost interest to be a finance charge. For
example:

iii. A consumer wishes to buy from a finan-
cial institution a $10,000 certificate of de-
posit paying 15% interest but has only $4,000.
The financial institution offers to lend the
consumer $6,000 at an interest rate of 6% but
will pay the 15% interest only on the amount
of the consumer’s deposit, $4,000. The credi-
tor’s failure to pay interest on the $6,000 does
not result in an additional finance charge on
the extension of credit, provided the con-
sumer is entitled by the deposit agreement
with the financial institution to interest
only on the amount of the consumer’s de-
posit.

iv. A consumer enters into a combined
time deposit/credit agreement with a finan-
cial institution that establishes a time de-
posit account and an open-end line of credit.
The line of credit may be used to borrow
against the funds in the time deposit. The
agreement provides for an interest rate on
any credit extension of, for example, 1%. In
addition, the agreement states that the cred-
itor will pay 0% interest on the amount of
the time deposit that corresponds to the
amount of the credit extension(s). The inter-
est that is not paid on the time deposit by
the financial institution is not a finance
charge (and therefore does not affect the an-
nual percentage rate computation).

4. Treatment of transaction fees on credit card
plans. Any transaction charge imposed on a
cardholder by a card issuer is a finance
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charge, regardless of whether the issuer im-
poses the same, greater, or lesser charge on
withdrawals of funds from an asset account
such as a checking or savings account. For
example:

i. Any charge imposed on a credit card-
holder by a card issuer for the use of an auto-
mated teller machine (ATM) to obtain a cash
advance (whether in a proprietary, shared,
interchange, or other system) is a finance
charge regardless of whether the card issuer
imposes a charge on its debit cardholders for
using the ATM to withdraw cash from a con-
sumer asset account, such as a checking or
savings account.

ii. Any charge imposed on a credit card-
holder for making a purchase or obtaining a
cash advance outside the United States, with
a foreign merchant, or in a foreign currency
is a finance charge, regardless of whether a
charge is imposed on debit cardholders for
such transactions. The following principles
apply in determining what is a foreign trans-
action fee and the amount of the fee:

A. Included are (1) fees imposed when
transactions are made in a foreign currency
and converted to U.S. dollars; (2) fees im-
posed when transactions are made in U.S.
dollars outside the U.S.; and (3) fees imposed
when transactions are made (whether in a
foreign currency or in U.S. dollars) with a
foreign merchant, such as via a merchant’s
Web site. For example, a consumer may use
a credit card to make a purchase in Ber-
muda, in U.S. dollars, and the card issuer
may impose a fee because the transaction
took place outside the United States.

B. Included are fees imposed by the card
issuer and fees imposed by a third party that
performs the conversion, such as a credit
card network or the card issuer’s corporate
parent. (For example, in a transaction proc-
essed through a credit card network, the net-
work may impose a 1 percent charge and the
card-issuing bank may impose an additional
2 percent charge, for a total of a 3 percentage
point foreign transaction fee being imposed
on the consumer.)

C. Fees imposed by a third party are in-
cluded only if they are directly passed on to
the consumer. For example, if a credit card
network imposes a 1 percent fee on the card
issuer, but the card issuer absorbs the fee as
a cost of doing business (and only passes it
on to consumers in the general sense that
the interest and fees are imposed on all its
customers to recover its costs), then the fee
is not a foreign transaction fee and need not
be disclosed. In another example, if the cred-
it card network imposes a 1 percent fee for a
foreign transaction on the card issuer, and
the card issuer imposes this same fee on the
consumer who engaged in the foreign trans-
action, then the fee is a foreign transaction
fee and a finance charge.

D. A card issuer is not required to disclose
a fee imposed by a merchant. For example, if
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the merchant itself performs the currency
conversion and adds a fee, this fee need not
be disclosed by the card issuer. Under
§226.9(d), a card issuer is not obligated to dis-
close finance charges imposed by a party
honoring a credit card, such as a merchant,
although the merchant is required to dis-
close such a finance charge if the merchant
is subject to the Truth in Lending Act and
Regulation Z.

E. The foreign transaction fee is deter-
mined by first calculating the dollar amount
of the transaction by using a currency con-
version rate outside the card issuer’s and
third party’s control. Any amount in excess
of that dollar amount is a foreign trans-
action fee. Conversion rates outside the card
issuer’s and third party’s control include, for
example, a rate selected from the range of
rates available in the wholesale currency ex-
change markets, an average of the highest
and lowest rates available in such markets,
or a government-mandated or government-
managed exchange rate (or a rate selected
from a range of such rates).

F. The rate used for a particular trans-
action need not be the same rate that the
card issuer (or third party) itself obtains in
its currency conversion operations. In addi-
tion, the rate used for a particular trans-
action need not be the rate in effect on the
date of the transaction (purchase or cash ad-
vance).

5. Taxes.

i. Generally, a tax imposed by a state or
other governmental body solely on a creditor
is a finance charge if the creditor separately
imposes the charge on the consumer.

ii. In contrast, a tax is not a finance
charge (even if it is collected by the creditor)
if applicable law imposes the tax:

A. Solely on the consumer;

B. On the creditor and the consumer joint-
1ly;

C. On the credit transaction, without indi-
cating which party is liable for the tax; or

D. On the creditor, if applicable law directs
or authorizes the creditor to pass the tax on
to the consumer. (For purposes of this sec-
tion, if applicable law is silent as to passing
on the tax, the law is deemed not to author-
ize passing it on.)

iii. For example, a stamp tax, property tax,
intangible tax, or any other state or local
tax imposed on the consumer, or on the cred-
it transaction, is not a finance charge even if
the tax is collected by the creditor.

iv. In addition, a tax is not a finance
charge if it is excluded from the finance
charge by another provision of the regula-
tion or commentary (for example, if the tax
is imposed uniformly in cash and credit
transactions).

4(a)(1) Charges by third parties.

1. Choosing the provider of a required service.
An example of a third-party charge included
in the finance charge is the cost of required

610



Federal Reserve System

mortgage insurance, even if the consumer is
allowed to choose the insurer.

2. Annuities associated with reverse mort-
gages. Some creditors offer annuities in con-
nection with a reverse-mortgage transaction.
The amount of the premium is a finance
charge if the creditor requires the purchase
of the annuity incident to the credit. Exam-
ples include the following:

i. The credit documents reflect the pur-
chase of an annuity from a specific provider
or providers.

ii. The creditor assesses an additional
charge on consumers who do not purchase an
annuity from a specific provider.

iii. The annuity is intended to replace in
whole or in part the creditor’s payments to
the consumer either immediately or at some
future date.

4(a)(2) Special rule; closing agent charges.

1. General. This rule applies to charges by
a third party serving as the closing agent for
the particular loan. An example of a closing
agent charge included in the finance charge
is a courier fee where the creditor requires
the use of a courier.

2. Required closing agent. If the creditor re-
quires the use of a closing agent, fees
charged by the closing agent are included in
the finance charge only if the creditor re-
quires the particular service, requires the
imposition of the charge, or retains a portion
of the charge. Fees charged by a third-party
closing agent may be otherwise excluded
from the finance charge under §226.4. For ex-
ample, a fee that would be paid in a com-
parable cash transaction may be excluded
under §226.4(a). A charge for conducting or
attending a closing is a finance charge and
may be excluded only if the charge is in-
cluded in and is incidental to a lump-sum fee
excluded under §226.4(c)(7).

4(a)(3) Special rule; mortgage broker fees.

1. General. A fee charged by a mortgage
broker is excluded from the finance charge if
it is the type of fee that is also excluded
when charged by the creditor. For example,
to exclude an application fee from the fi-
nance charge under §226.4(c)(1), a mortgage
broker must charge the fee to all applicants
for credit, whether or not credit is extended.

2. Coverage. This rule applies to charges
paid by consumers to a mortgage broker in
connection with a consumer credit trans-
action secured by real property or a dwell-
ing.

3. Compensation by lender. The rule requires
all mortgage broker fees to be included in
the finance charge. Creditors sometimes
compensate mortgage brokers under a sepa-
rate arrangement with those parties. Credi-
tors may draw on amounts paid by the con-
sumer, such as points or closing costs, to
fund their payment to the broker. Compensa-
tion paid by a creditor to a mortgage broker
under an agreement is not included as a sep-
arate component of a consumer’s total fi-
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nance charge (although this compensation
may be reflected in the finance charge if it
comes from amounts paid by the consumer
to the creditor that are finance charges, such
as points and interest).

4(b) Examples of finance charges.

1. Relationship to other provisions. Charges
or fees shown as examples of finance charges

in §226.4(b) may be excludable under
§226.4(c), (d), or (e). For example:
i. Premiums for credit life insurance,

shown as an example of a finance charge
under §226.4(b)(7), may be excluded if the re-
quirements of §226.4(d)(1) are met.

ii. Appraisal fees mentioned in §226.4(b)(4)
are excluded for real property or residential
mortgage transactions under §226.4(c)(7).

Paragraph 4(b)(2).

1. Checking account charges. A checking or
transaction account charge imposed in con-
nection with a credit feature is a finance
charge under §226.4(b)(2) to the extent the
charge exceeds the charge for a similar ac-
count without a credit feature. If a charge
for an account with a credit feature does not
exceed the charge for an account without a
credit feature, the charge is not a finance
charge under §226.4(b)(2). To illustrate:

i. A $5 service charge is imposed on an ac-
count with an overdraft line of credit (where
the institution has agreed in writing to pay
an overdraft), while a $3 service charge is im-
posed on an account without a credit fea-
ture; the $2 difference is a finance charge. (If
the difference is not related to account ac-
tivity, however, it may be excludable as a
participation fee. See the commentary to
§226.4(c)(4).)

ii. A $5 service charge is imposed for each
item that results in an overdraft on an ac-
count with an overdraft line of credit, while
a $25 service charge is imposed for paying or
returning each item on a similar account
without a credit feature; the $56 charge is not
a finance charge.

Paragraph 4(b)(3).

1. Assumption fees. The assumption fees
mentioned in §226.4(b)(3) are finance charges
only when the assumption occurs and the fee
is imposed on the new buyer. The assump-
tion fee is a finance charge in the new buy-
er’s transaction.

Paragraph 4(b)(5).

1. Credit loss insurance. Common examples
of the insurance against credit loss men-
tioned in §226.4(b)(5) are mortgage guaranty
insurance, holder in due course insurance,
and repossession insurance. Such premiums
must be included in the finance charge only
for the period that the creditor requires the
insurance to be maintained.

2. Residual value insurance. Where a cred-
itor requires a consumer to maintain resid-
ual value insurance or where the creditor is
a beneficiary of a residual value insurance
policy written in connection with an exten-
sion of credit (as is the case in some forms of
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automobile balloon-payment financing, for
example), the premiums for the insurance
must be included in the finance charge for
the period that the insurance is to be main-
tained. If a creditor pays for residual-value
insurance and absorbs the payment as a cost
of doing business, such costs are not consid-
ered finance charges. (See comment 4(a)-2.)

Paragraphs 4(b)(7) and (b)(8).

1. Pre-existing insurance policy. The insur-
ance discussed in §226.4(b)(7) and (b)(8) does
not include an insurance policy (such as a
life or an automobile collision insurance pol-
icy) that is already owned by the consumer,
even if the policy is assigned to or otherwise
made payable to the creditor to satisfy an
insurance requirement. Such a policy is not
“written in connection with’’ the trans-
action, as long as the insurance was not pur-
chased for use in that credit extension, since
it was previously owned by the consumer.

2. Insurance written in connection with a
transaction. Credit insurance sold before or
after an open-end (not home-secured) plan is
opened is considered ‘‘written in connection
with a credit transaction.” Insurance sold
after consummation in closed-end credit
transactions or after the opening of a home-
equity plan subject to the requirements of
§226.5b is not considered ‘‘written in connec-
tion with” the credit transaction if the in-
surance is written because of the consumer’s
default (for example, by failing to obtain or
maintain required property insurance) or be-
cause the consumer requests insurance after
consummation or the opening of a home-eq-
uity plan subject to the requirements of
§226.5b (although credit-sale disclosures may
be required for the insurance sold after con-
summation if it is financed).

3. Substitution of life insurance. The pre-
mium for a life insurance policy purchased
and assigned to satisfy a credit life insurance
requirement must be included in the finance
charge, but only to the extent of the cost of
the credit life insurance if purchased from
the creditor or the actual cost of the policy
(if that is less than the cost of the insurance
available from the creditor). If the creditor
does not offer the required insurance, the
premium to be included in the finance
charge is the cost of a policy of insurance of
the type, amount, and term required by the
creditor.

4. Other insurance. Fees for required insur-
ance not of the types described in §226.4(b)(7)
and (b)(8) are finance charges and are not ex-
cludable. For example:

i. The premium for a hospitalization insur-
ance policy, if it is required to be purchased
only in a credit transaction, is a finance
charge.

Paragraph 4(b)(9).

1. Discounts for payment by other than credit.
The discounts to induce payment by other
than credit mentioned in §226.4(b)(9) include,
for example, the following situation:
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i. The seller of land offers individual tracts
for $10,000 each. If the purchaser pays cash,
the price is $9,000, but if the purchaser fi-
nances the tract with the seller the price is
$10,000. The $1,000 difference is a finance
charge for those who buy the tracts on cred-
it.

2. Exception for cash discounts.

i. Creditors may exclude from the finance
charge discounts offered to consumers for
using cash or another means of payment in-
stead of using a credit card or an open-end
plan. The discount may be in whatever
amount the seller desires, either as a per-
centage of the regular price (as defined in
section 103(z) of the act, as amended) or a
dollar amount. Pursuant to section 167(b) of
the act, this provision applies only to trans-
actions involving an open-end credit plan or
a credit card (whether open-end or closed-end
credit is extended on the card). The mer-
chant must offer the discount to prospective
buyers whether or not they are cardholders
or members of the open-end credit plan. The
merchant may, however, make other distinc-
tions. For example:

A. The merchant may limit the discount to
payment by cash and not offer it for pay-
ment by check or by use of a debit card.

B. The merchant may establish a discount
plan that allows a 15% discount for payment
by cash, a 10% discount for payment by
check, and a 5% discount for payment by a
particular credit card. None of these dis-
counts is a finance charge.

ii. Pursuant to section 171(c) of the act,
discounts excluded from the finance charge
under this paragraph are also excluded from
treatment as a finance charge or other
charge for credit under any state usury or
disclosure laws.

3. Determination of the regular price.

i. The regular price is critical in deter-
mining whether the difference between the
price charged to cash customers and credit
customers is a discount or a surcharge, as
these terms are defined in amended section
103 of the act. The regular price is defined in
section 103 of the act as—

* * * the tag or posted price charged for
the property or service if a single price is
tagged or posted, or the price charged for the
property or service when payment is made
by use of an open-end credit account or a
credit card if either (1) no price is tagged or
posted, or (2) two prices are tagged or posted.
* % %

ii. For example, in the sale of motor vehi-
cle fuel, the tagged or posted price is the
price displayed at the pump. As a result, the
higher price (the open-end credit or credit
card price) must be displayed at the pump,
either alone or along with the cash price.
Service station operators may designate sep-
arate pumps or separate islands as being for
either cash or credit purchases and display
only the appropriate prices at the various
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pumps. If a pump is capable of displaying on
its meter either a cash or a credit price de-
pending upon the consumer’s means of pay-
ment, both the cash price and the credit
price must be displayed at the pump. A serv-
ice station operator may display the cash
price of fuel by itself on a curb sign, as long
as the sign clearly indicates that the price is
limited to cash purchases.

4(b)(10) Debt cancellation and debt suspension
fees.

1. Definition. Debt cancellation coverage
provides for payment or satisfaction of all or
part of a debt when a specified event occurs.
The term ‘‘debt cancellation coverage’ in-
cludes guaranteed automobile protection, or
“GAP,” agreements, which pay or satisfy the
remaining debt after property insurance ben-
efits are exhausted. Debt suspension cov-
erage provides for suspension of the obliga-
tion to make one or more payments on the
date(s) otherwise required by the credit
agreement, when a specified event occurs.
The term ‘‘debt suspension’ does not include
loan payment deferral arrangements in
which the triggering event is the bank’s uni-
lateral decision to allow a deferral of pay-
ment and the borrower’s unilateral election
to do so, such as by skipping or reducing one
or more payments (‘‘skip payments’’).

2. Coverage written in connection with a
transaction. Coverage sold after consumma-
tion in closed-end credit transactions or
after the opening of a home-equity plan sub-
ject to the requirements of §226.5b is not
“written in connection with” the credit
transaction if the coverage is written be-
cause the consumer requests coverage after
consummation or the opening of a home-eq-
uity plan subject to the requirements of
§226.5b (although credit-sale disclosures may
be required for the coverage sold after con-
summation if it is financed). Coverage sold
before or after an open-end (not home-se-
cured) plan is opened is considered ‘‘written
in connection with a credit transaction.”

4(c) Charges excluded from the finance
charge.

Paragraph 4(c)(1).

1. Application fees. An application fee that
is excluded from the finance charge is a
charge to recover the costs associated with
processing applications for credit. The fee
may cover the costs of services such as cred-
it reports, credit investigations, and apprais-
als. The creditor is free to impose the fee in
only certain of its loan programs, such as
mortgage loans. However, if the fee is to be
excluded from the finance charge under
§226.4(c)(1), it must be charged to all appli-
cants, not just to applicants who are ap-
proved or who actually receive credit.

Paragraph 4(c)(2).

1. Late payment charges.

i. Late payment charges can be excluded
from the finance charge under §226.4(c)(2)
whether or not the person imposing the
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charge continues to extend credit on the ac-
count or continues to provide property or
services to the consumer. In determining
whether a charge is for actual unanticipated
late payment on a 30-day account, for exam-
ple, factors to be considered include:

A. The terms of the account. For example,
is the consumer required by the account
terms to pay the account balance in full each
month? If not, the charge may be a finance
charge.

B. The practices of the creditor in handling
the accounts. For example, regardless of the
terms of the account, does the creditor allow
consumers to pay the accounts over a period
of time without demanding payment in full
or taking other action to collect? If no effort
is made to collect the full amount due, the
charge may be a finance charge.

ii. Section 226.4(c)(2) applies to late pay-
ment charges imposed for failure to make
payments as agreed, as well as failure to pay
an account in full when due.

2. Other excluded charges. Charges for ‘‘de-
linquency, default, or a similar occurrence’’
include, for example, charges for reinstate-
ment of credit privileges or for submitting as
payment a check that is later returned un-
paid.

Paragraph 4(c)(3).

1. Assessing interest on an overdraft balance.
A charge on an overdraft balance computed
by applying a rate of interest to the amount
of the overdraft is not a finance charge, even
though the consumer agrees to the charge in
the account agreement, unless the financial
institution agrees in writing that it will pay
such items.

Paragraph 4(c)(4).

1. Participation fees—periodic basis. The par-
ticipation fees described in §226.4(c)(4) do not
necessarily have to be formal membership
fees, nor are they limited to credit card
plans. The provision applies to any credit
plan in which payment of a fee is a condition
of access to the plan itself, but it does not
apply to fees imposed separately on indi-
vidual closed-end transactions. The fee may
be charged on a monthly, annual, or other
periodic basis; a one-time, non-recurring fee
imposed at the time an account is opened is
not a fee that is charged on a periodic basis,
and may not be treated as a participation
fee.

2. Participation fees—exclusions. Minimum
monthly charges, charges for non-use of a
credit card, and other charges based on ei-
ther account activity or the amount of cred-
it available under the plan are not excluded
from the finance charge by §226.4(c)(4). Thus,
for example, a fee that is charged and then
refunded to the consumer based on the ex-
tent to which the consumer uses the credit
available would be a finance charge. (See the
commentary to §226.4(b)(2). Also, see com-
ment 14(c)-2 for treatment of certain types of
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fees excluded in determining the annual per-
centage rate for the periodic statement.)

Paragraph 4(c)(5).

1. Seller’s points. The seller’s points men-
tioned in §226.4(c)(5) include any charges im-
posed by the creditor upon the noncreditor
seller of property for providing credit to the
buyer or for providing credit on certain
terms. These charges are excluded from the
finance charge even if they are passed on to
the buyer, for example, in the form of a high-
er sales price. Seller’s points are frequently
involved in real estate transactions guaran-
teed or insured by governmental agencies. A
commitment fee paid by a noncreditor seller
(such as a real estate developer) to the cred-
itor should be treated as seller’s points. Buy-
er’s points (that is, points charged to the
buyer by the creditor), however, are finance
charges.

2. Other seller-paid amounts. Mortgage in-
surance premiums and other finance charges
are sometimes paid at or before consumma-
tion or settlement on the borrower’s behalf
by a noncreditor seller. The creditor should
treat the payment made by the seller as sell-
er’'s points and exclude it from the finance
charge if, based on the seller’s payment, the
consumer is not legally bound to the creditor
for the charge. A creditor who gives disclo-
sures before the payment has been made
should base them on the best information
reasonably available.

Paragraph 4(c)(6).

1. Lost interest. Certain federal and state
laws mandate a percentage differential be-
tween the interest rate paid on a deposit and
the rate charged on a loan secured by that
deposit. In some situations, because of usury
limits the creditor must reduce the interest
rate paid on the deposit and, as a result, the
consumer loses some of the interest that
would otherwise have been earned. Under
§226.4(c)(6), such ‘‘lost interest’ need not be
included in the finance charge. This rule ap-
plies only to an interest reduction imposed
because a rate differential is required by law
and a usury limit precludes compliance by
any other means. If the creditor imposes a
differential that exceeds that required, only
the lost interest attributable to the excess
amount is a finance charge. (See the com-
mentary to §226.4(a).)

Paragraph 4(c)(7).

1. Real estate or residential mortgage trans-
action charges. The list of charges in
§226.4(c)(7) applies both to residential mort-
gage transactions (which may include, for
example, the purchase of a mobile home) and
to other transactions secured by real estate.
The fees are excluded from the finance
charge even if the services for which the fees
are imposed are performed by the creditor’s
employees rather than by a third party. In
addition, the cost of verifying or confirming
information connected to the item is also ex-
cluded. For example, credit-report fees cover
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not only the cost of the report but also the
cost of verifying information in the report.
In all cases, charges excluded under
§226.4(c)(7T) must be bona fide and reasonable.

2. Lump-sum charges. If a lump sum charged
for several services includes a charge that is
not excludable, a portion of the total should
be allocated to that service and included in
the finance charge. However, a lump sum
charged for conducting or attending a clos-
ing (for example, by a lawyer or a title com-
pany) is excluded from the finance charge if
the charge is primarily for services related
to items listed in §226.4(c)(7) (for example,
reviewing or completing documents), even if
other incidental services such as explaining
various documents or disbursing funds for
the parties are performed. The entire charge
is excluded even if a fee for the incidental
services would be a finance charge if it were
imposed separately.

3. Charges assessed during the loan term.
Real estate or residential mortgage trans-
action charges excluded under §226.4(c)(7) are
those charges imposed solely in connection
with the initial decision to grant credit. This
would include, for example, a fee to search
for tax liens on the property or to determine
if flood insurance is required. The exclusion
does not apply to fees for services to be per-
formed periodically during the loan term, re-
gardless of when the fee is collected. For ex-
ample, a fee for one or more determinations
during the loan term of the current tax-lien
status or flood-insurance requirements is a
finance charge, regardless of whether the fee
is imposed at closing, or when the service is
performed. If a creditor is uncertain about
what portion of a fee to be paid at con-
summation or loan closing is related to the
initial decision to grant credit, the entire fee
may be treated as a finance charge.

4(d) Insurance and debt cancellation and debt
suspension coverage.

1. General. Section 226.4(d) permits insur-
ance premiums and charges and debt can-
cellation and debt suspension charges to be
excluded from the finance charge. The re-
quired disclosures must be made in writing,
except as provided in §226.4(d)(4). The rules
on location of insurance and debt cancella-
tion and debt suspension disclosures for
closed-end transactions are in §226.17(a). For
purposes of §226.4(d), all references to insur-
ance also include debt cancellation and debt
suspension coverage unless the context indi-
cates otherwise.

2. Timing of disclosures. If disclosures are
given early, for example under §226.17(f) or
§226.19(a), the creditor need not redisclose if
the actual premium is different at the time
of consummation. If insurance disclosures
are not given at the time of early disclosure
and insurance is in fact written in connec-
tion with the transaction, the disclosures
under §226.4(d) must be made in order to ex-
clude the premiums from the finance charge.
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3. Premium rate increases. The creditor
should disclose the premium amount based
on the rates currently in effect and need not
designate it as an estimate even if the pre-
mium rates may increase. An increase in in-
surance rates after consummation of a
closed-end credit transaction or during the
life of an open-end credit plan does not re-
quire redisclosure in order to exclude the ad-
ditional premium from treatment as a fi-
nance charge.

4. Unit-cost disclosures.

i. Open-end credit. The premium or fee for
insurance or debt cancellation or debt sus-
pension for the initial term of coverage may
be disclosed on a unit-cost basis in open-end
credit transactions. The cost per unit should
be based on the initial term of coverage, un-
less one of the options under comment 4(d)-
12 is available.

ii. Closed-end credit. One of the transactions
for which unit-cost disclosures (such as 50
cents per year for each $100 of the amount fi-
nanced) may be used in place of the total in-
surance premium involves a particular kind
of insurance plan. For example, a consumer
with a current indebtedness of $8,000 is cov-
ered by a plan of credit life insurance cov-
erage with a maximum of $10,000. The con-
sumer requests an additional $4,000 loan to
be covered by the same insurance plan. Since
the $4,000 loan exceeds, in part, the max-
imum amount of indebtedness that can be
covered by the plan, the creditor may prop-
erly give the insurance-cost disclosures on
the $4,000 loan on a unit-cost basis.

5. Required credit life insurance; debt can-
cellation or suspension coverage. Credit life,
accident, health, or loss-of-income insur-
ance, and debt cancellation and suspension
coverage described in §226.4(b)(10), must be
voluntary in order for the premium or
charges to be excluded from the finance
charge. Whether the insurance or coverage is
in fact required or optional is a factual ques-
tion. If the insurance or coverage is required,
the premiums must be included in the fi-
nance charge, whether the insurance or cov-
erage is purchased from the creditor or from
a third party. If the consumer is required to
elect one of several options—such as to pur-
chase credit life insurance, or to assign an
existing life insurance policy, or to pledge
security such as a certificate of deposit—and
the consumer purchases the credit life insur-
ance policy, the premium must be included
in the finance charge. (If the consumer as-
signs a preexisting policy or pledges security
instead, no premium is included in the fi-
nance charge. The security interest would be
disclosed under §226.6(a)(4), §226.6(b)(5)(ii), or
§226.18(m). See the commentary to
§226.4(b)(7) and (b)(8).)

6. Other types of voluntary insurance. Insur-
ance is not credit life, accident, health, or
loss-of-income insurance if the creditor or
the credit account of the consumer is not the
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beneficiary of the insurance coverage. If the
premium for such insurance is not imposed
by the creditor as an incident to or a condi-
tion of credit, it is not covered by §226.4.

7. Signatures. If the creditor offers a num-
ber of insurance options under §226.4(d), the
creditor may provide a means for the con-
sumer to sign or initial for each option, or it
may provide for a single authorizing signa-
ture or initial with the options selected des-
ignated by some other means, such as a
check mark. The insurance authorization
may be signed or initialed by any consumer,
as defined in §226.2(a)(11), or by an author-
ized user on a credit card account.

8. Property insurance. To exclude property
insurance premiums or charges from the fi-
nance charge, the creditor must allow the
consumer to choose the insurer and disclose
that fact. This disclosure must be made
whether or not the property insurance is
available from or through the creditor. The
requirement that an option be given does not
require that the insurance be readily avail-
able from other sources. The premium or
charge must be disclosed only if the con-
sumer elects to purchase the insurance from
the creditor; in such a case, the creditor
must also disclose the term of the property
insurance coverage if it is less than the term
of the obligation.

9. Single-interest insurance. Blanket and spe-
cific single-interest coverage are treated the
same for purposes of the regulation. A
charge for either type of single-interest in-
surance may be excluded from the finance
charge if:

i. The insurer waives any right of subroga-
tion.

ii. The other requirements of §226.4(d)(2)
are met. This includes, of course, giving the
consumer the option of obtaining the insur-
ance from a person of the consumer’s choice.
The creditor need not ascertain whether the
consumer is able to purchase the insurance
from someone else.

10. Single-interest insurance defined. The
term single-interest insurance as used in the
regulation refers only to the types of cov-
erage traditionally included in the term ven-
dor’s single-interest insurance (or VSI), that is,
protection of tangible property against nor-
mal property damage, concealment, confis-
cation, conversion, embezzlement, and skip.
Some comprehensive insurance policies may
include a variety of additional coverages,
such as repossession insurance and holder-in-
due-course insurance. These types of cov-
erage do not constitute single-interest insur-
ance for purposes of the regulation, and pre-
miums for them do not qualify for exclusion
from the finance charge under §226.4(d). If a
policy that is primarily VSI also provides
coverages that are not VSI or other property
insurance, a portion of the premiums must
be allocated to the nonexcludable coverages
and included in the finance charge. However,

615



Pt. 226, Supp. |

such allocation is not required if the total
premium in fact attributable to all of the
non-VSI coverages included in the policy is
$1.00 or less (or $5.00 or less in the case of a
multiyear policy).

11. Initial term.

i. The initial term of insurance or debt
cancellation or debt suspension coverage de-
termines the period for which a premium
amount must be disclosed, unless one of the
options discussed under comment 4(d)-12 is
available. For purposes of §226.4(d), the ini-
tial term is the period for which the insurer
or creditor is obligated to provide coverage,
even though the consumer may be allowed to
cancel the coverage or coverage may end due
to nonpayment before that term expires.

ii. For example:

A. The initial term of a property insurance
policy on an automobile that is written for
one year is one year even though premiums
are paid monthly and the term of the credit
transaction is four years.

B. The initial term of an insurance policy
is the full term of the credit transaction if
the consumer pays or finances a single pre-
mium in advance.

12. Initial term; alternative.

i. General. A creditor has the option of pro-
viding cost disclosures on the basis of one
yvear of insurance or debt cancellation or
debt suspension coverage instead of a longer
initial term (provided the premium or fee is
clearly labeled as being for one year) if:

A. The initial term is indefinite or not
clear, or

B. The consumer has agreed to pay a pre-
mium or fee that is assessed periodically but
the consumer is under no obligation to con-
tinue the coverage, whether or not the con-
sumer has made an initial payment.

ii. Open-end plans. For open-end plans, a
creditor also has the option of providing
unit-cost disclosure on the basis of a period
that is less than one year if the consumer
has agreed to pay a premium or fee that is
assessed periodically, for example monthly,
but the consumer is under no obligation to
continue the coverage.

iii. Examples. To illustrate:

A. A credit life insurance policy providing
coverage for a 30-year mortgage loan has an
initial term of 30 years, even though pre-
miums are paid monthly and the consumer is
not required to continue the coverage. Dis-
closures may be based on the initial term,
but the creditor also has the option of mak-
ing disclosures on the basis of coverage for
an assumed initial term of one year.

13. Loss-of-income insurance. The loss-of-in-
come insurance mentioned in §226.4(d) in-
cludes involuntary unemployment insurance,
which provides that some or all of the con-
sumer’s payments will be made if the con-
sumer becomes unemployed involuntarily.

4(d)(3) Voluntary debt cancellation or debt
suspension fees.
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1. General. Fees charged for the specialized
form of debt cancellation agreement known
as guaranteed automobile protection
(““GAP”) agreements must be disclosed ac-
cording to §226.4(d)(3) rather than according
to §226.4(d)(2) for property insurance.

2. Disclosures. Creditors can comply with
§226.4(d)(3) by providing a disclosure that re-
fers to debt cancellation or debt suspension
coverage whether or not the coverage is con-
sidered insurance. Creditors may use the
model credit insurance disclosures only if
the debt cancellation or debt suspension cov-
erage constitutes insurance under state law.
(See Model Clauses and Samples at G-16 and
H-17 in appendix G and appendix H to part
226 for guidance on how to provide the disclo-
sure required by §226.4(d)(3)(iii) for debt sus-
pension products.)

3. Multiple events. If debt cancellation or
debt suspension coverage for two or more
events is provided at a single charge, the en-
tire charge may be excluded from the finance
charge if at least one of the events is acci-
dent or loss of life, health, or income and the
conditions specified in §226.4(d)(3) or, as ap-
plicable, §226.4(d)(4), are satisfied.

4. Disclosures in programs combining debt
cancellation and debt suspension features. If
the consumer’s debt can be cancelled under
certain circumstances, the disclosure may be
modified to reflect that fact. The disclosure
could, for example, state (in addition to the
language required by §226.4(d)(3)(iii)) that
“In some circumstances, my debt may be
cancelled.” However, the disclosure would
not be permitted to list the specific events
that would result in debt cancellation.

4(d)(4) Telephone purchases.

1. Affirmative request. A creditor would not
satisfy the requirement to obtain a con-
sumer’s affirmative request if the ‘“‘request”
was a response to a script that uses leading
questions or negative consent. A question
asking whether the consumer wishes to en-
roll in the credit insurance or debt cancella-
tion or suspension plan and seeking a yes-or-
no response (such as ‘Do you want to enroll
in this optional debt cancellation plan?’’)
would not be considered leading.

4(e) Certain security interest charges.

1. Examples.

i. Excludable charges. Sums must be actu-
ally paid to public officials to be excluded
from the finance charge under §226.4(e)(1)
and (e)(3). Examples are charges or other fees
required for filing or recording security
agreements, mortgages, continuation state-
ments, termination statements, and similar
documents, as well as intangible property or
other taxes even when the charges or fees are
imposed by the state solely on the creditor
and charged to the consumer (if the tax must
be paid to record a security agreement). (See
comment 4(a)-5 regarding the treatment of
taxes, generally.)
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ii. Charges not excludable. If the obligation
is between the creditor and a third party (an
assignee, for example), charges or other fees
for filing or recording security agreements,
mortgages, continuation statements, termi-
nation statements, and similar documents
relating to that obligation are not exclud-
able from the finance charge under this sec-
tion.

2. Itemication. The various charges de-
scribed in §226.4(e)(1) and (e)(3) may be to-
taled and disclosed as an aggregate sum, or
they may be itemized by the specific fees and
taxes imposed. If an aggregate sum is dis-
closed, a general term such as security inter-
est fees or filing fees may be used.

3. Notary fees. In order for a notary fee to
be excluded under §226.4(e)(1), all of the fol-
lowing conditions must be met:

i. The document to be notarized is one used
to perfect, release, or continue a security in-
terest.

ii. The document is required by law to be
notarized.

iii. A notary is considered a public official
under applicable law.

iv. The amount of the fee is set or author-
ized by law.

4. Nonfiling insurance. The exclusion in
§226.4(e)(2) is available only if nonfiling in-
surance is purchased. If the creditor collects
and simply retains a fee as a sort of ‘‘self-in-
surance’’ against nonfiling, it may not be ex-
cluded from the finance charge. If the non-
filing insurance premium exceeds the
amount of the fees excludable from the fi-
nance charge under §226.4(e)(1), only the ex-
cess is a finance charge. For example:

i. The fee for perfecting a security interest
is $5.00 and the fee for releasing the security
interest is $3.00. The creditor charges $10.00
for nonfiling insurance. Only $8.00 of the
$10.00 is excludable from the finance charge.

4(f) Prohibited offsets.

1. Earnings on deposits or investments. The
rule that the creditor shall not deduct any
earnings by the consumer on deposits or in-
vestments applies whether or not the cred-
itor has a security interest in the property.

SUBPART B—OPEN-END CREDIT

Section 226.5—General Disclosure Requirements

5(a) Form of disclosures.

5(a)(1) General.

1. Clear and conspicuous standard. The
‘“‘clear and conspicuous’ standard generally
requires that disclosures be in a reasonably
understandable form. Disclosures for credit
card applications and solicitations under
§226.5a, highlighted account-opening disclo-
sures under §226.6(b)(1), highlighted disclo-
sure on checks that access a credit card
under §226.9(b)(3), highlighted change-in-
terms disclosures under §226.9(c)(2)(iv)(D),
and highlighted disclosures when a rate is in-
creased due to delinquency, default or for a
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penalty under §226.9(g)(3)(ii) must also be
readily noticeable to the consumer.

2. Clear and conspicuous—reasonably under-
standable form. Except where otherwise pro-
vided, the reasonably understandable form
standard does not require that disclosures be
segregated from other material or located in
any particular place on the disclosure state-
ment, or that numerical amounts or percent-
ages be in any particular type size. For dis-
closures that are given orally, the standard
requires that they be given at a speed and
volume sufficient for a consumer to hear and
comprehend them. (See comment 5(b)(1)(ii)-
1.) Except where otherwise provided, the
standard does not prohibit:

i. Pluralizing required terminology (‘‘fi-
nance charge” and ‘‘annual percentage
rate’).

ii. Adding to the required disclosures such
items as contractual provisions, expla-
nations of contract terms, state disclosures,
and translations.

iii. Sending promotional material with the
required disclosures.

iv. Using commonly accepted or readily
understandable abbreviations (such as ‘“mo.”
for “month” or “Tx.” for ‘“Texas’’) in mak-
ing any required disclosures.

v. Using codes or symbols such as ‘“APR”’
(for annual percentage rate), “FC” (for fi-
nance charge), or ‘“‘Cr” (for credit balance),
s0 long as a legend or description of the code
or symbol is provided on the disclosure
statement.

3. Clear and conspicuous—readily noticeable
standard. To meet the readily noticeable
standard, disclosures for credit card applica-
tions and solicitations under §226.5a, high-
lighted account-opening disclosures under
§226.6(b)(1), highlighted disclosures on
checks that access a credit card account
under §226.9(b)(3), highlighted change-in-
terms disclosures under §226.9(c)(2)(iv)(D),
and highlighted disclosures when a rate is in-
creased due to delinquency, default or pen-
alty pricing under §226.9(g2)(3)(ii) must be
given in a minimum of 10-point font. (See
special rule for font size requirements for the
annual percentage rate for purchases under
§§226.5a(b)(1) and 226.6(b)(2)(1).)

4. Integrated document. The creditor may
make both the account-opening disclosures
(§226.6) and the periodic-statement disclo-
sures (§226.7) on more than one page, and use
both the front and the reverse sides, except
where otherwise indicated, so long as the
pages constitute an integrated document. An
integrated document would not include dis-
closure pages provided to the consumer at
different times or disclosures interspersed on
the same page with promotional material.
An integrated document would include, for
example:

i. Multiple pages provided in the same en-
velope that cover related material and are
folded together, numbered consecutively, or
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clearly labeled to show that they relate to
one another; or

ii. A brochure that contains disclosures
and explanatory material about a range of
services the creditor offers, such as credit,
checking account, and electronic fund trans-
fer features.

5. Disclosures covered. Disclosures that must
meet the ‘‘clear and conspicuous’ standard
include all required communications under
this subpart. Therefore, disclosures made by
a person other than the card issuer, such as
disclosures of finance charges imposed at the
time of honoring a consumer’s credit card
under §226.9(d), and notices, such as the cor-
rection notice required to be sent to the con-
sumer under §226.13(e), must also be clear
and conspicuous.

Paragraph 5(a)(1)(ii)(A).

1. Electronic disclosures. Disclosures that
need not be provided in writing under
§226.5(a)(1)(i1)(A) may be provided in writing,
orally, or in electronic form. If the consumer
requests the service in electronic form, such
as on the creditor’s Web site, the specified
disclosures may be provided in electronic
form without regard to the consumer con-
sent or other provisions of the Electronic
Signatures in Global and National Com-
merce Act (E-Sign Act) (15 U.S.C. 7001 et
seq.).

Paragraph 5(a)(1)(iii).

1. Disclosures not subject to E-Sign Act. See
the commentary to §226.5(a)(1)(ii)(A) regard-
ing disclosures (in addition to those specified
under §226.5(a)(1)(iii)) that may be provided
in electronic form without regard to the con-
sumer consent or other provisions of the E-
Sign Act.

5(a)(2) Terminology.

1. When disclosures must be more conspicuous.
For home-equity plans subject to §226.5b, the
terms finance charge and annual percentage
rate, when required to be used with a num-
ber, must be disclosed more conspicuously
than other required disclosures, except in
the cases provided in §226.5(a)(2)(ii). At the
creditor’s option, finance charge and annual
percentage rate may also be disclosed more
conspicuously than the other required disclo-
sures even when the regulation does not so
require. The following examples illustrate
these rules:

i. In disclosing the annual percentage rate
as required by §226.6(a)(1)(ii), the term an-
nual percentage rate is subject to the more
conspicuous rule.

ii. In disclosing the amount of the finance
charge, required by §226.7(a)(6)(i), the term
finance charge is subject to the more con-
spicuous rule.

iii. Although neither finance charge nor an-
nual percentage rate need be emphasized when
used as part of general informational mate-
rial or in textual descriptions of other terms,
emphasis is permissible in such cases. For
example, when the terms appear as part of
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the explanations required under
§226.6(a)(1)(iii) and (a)(1)(iv), they may be
equally conspicuous as the disclosures re-
quired under §§226.6(a)(1)(ii) and 226.7(a)(7).

2. Making disclosures more conspicuous. In
disclosing the terms finance charge and an-
nual percentage rate more conspicuously for
home-equity plans subject to §226.5b, only
the words finance charge and annual percent-
age rate should be accentuated. For example,
if the term total finance charge is used, only
finance charge should be emphasized. The dis-
closures may be made more conspicuous by,
for example:

i. Capitalizing the words when other disclo-
sures are printed in lower case.

ii. Putting them in bold print or a con-
trasting color.

iii. Underlining them.

iv. Setting them off with asterisks.

v. Printing them in larger type.

3. Disclosure of figures—exception to more
conspicuous rule. For home-equity plans sub-
ject to §226.5b, the terms annual percentage
rate and finance charge need not be more con-
spicuous than figures (including, for exam-
ple, numbers, percentages, and dollar signs).

4. Consistent terminology. Language used in
disclosures required in this subpart must be
close enough in meaning to enable the con-
sumer to relate the different disclosures;
however, the language need not be identical.

5(b) Time of disclosures.

5(b)(1) Account-opening disclosures.

5(b)(1)(i) General rule.

1. Disclosure before the first transaction.
When disclosures must be furnished ‘‘before
the first transaction,” account-opening dis-
closures must be delivered before the con-
sumer becomes obligated on the plan. Exam-
ples include:

i. Purchases. The consumer makes the first
purchase, such as when a consumer opens a
credit plan and makes purchases contem-
poraneously at a retail store, except when
the consumer places a telephone call to
make the purchase and opens the plan con-
temporaneously. (See commentary to
§226.5(b)(1)(iii) below.)

ii. Advances. The consumer receives the
first advance. If the consumer receives a
cash advance check at the same time the ac-
count-opening disclosures are provided, dis-
closures are still timely if the consumer can,
after receiving the disclosures, return the
cash advance check to the creditor without
obligation (for example, without paying fi-
nance charges).

2. Reactivation of suspended account. If an
account is temporarily suspended (for exam-
ple, because the consumer has exceeded a
credit limit, or because a credit card is re-
ported lost or stolen) and then is reac-
tivated, no new account-opening disclosures
are required.

618



Federal Reserve System

3. Reopening closed account. If an account
has been closed (for example, due to inac-
tivity, cancellation, or expiration) and then
is reopened, new account-opening disclosures
are required. No new account-opening disclo-
sures are required, however, when the ac-
count is closed merely to assign it a new
number (for example, when a credit card is
reported lost or stolen) and the ‘‘new’ ac-
count then continues on the same terms.

4. Converting closed-end to open-end credit. If
a closed-end credit transaction is converted
to an open-end credit account under a writ-
ten agreement with the consumer, account-
opening disclosures under §226.6 must be
given before the consumer becomes obligated
on the open-end credit plan. (See the com-
mentary to §226.17 on converting open-end
credit to closed-end credit.)

5. Balance transfers. A creditor that solicits
the transfer by a consumer of outstanding
balances from an existing account to a new
open-end plan must furnish the disclosures
required by §226.6 so that the consumer has
an opportunity, after receiving the disclo-
sures, to contact the creditor before the bal-
ance is transferred and decline the transfer.
For example, assume a consumer responds to
a card issuer’s solicitation for a credit card
account subject to §226.5a that offers a range
of balance transfer annual percentage rates,
based on the consumer’s creditworthiness. If
the creditor opens an account for the con-
sumer, the creditor would comply with the
timing rules of this section by providing the
consumer with the annual percentage rate
(along with the fees and other required dis-
closures) that would apply to the balance
transfer in time for the consumer to contact
the creditor and withdraw the request. A
creditor that permits consumers to withdraw
the request by telephone has met this timing
standard if the creditor does not effect the
balance transfer until 10 days after the cred-
itor has sent account-opening disclosures to
the consumer, assuming the consumer has
not contacted the creditor to withdraw the
request. Card issuers that are subject to the
requirements of §226.5a may establish proce-
dures that comply with both §§226.5a and
226.6 in a single disclosure statement.

6. Substitution or replacement of credit card
accounts.

i. Generally. When a card issuer substitutes
or replaces an existing credit card account
with another credit card account, the card
issuer must either provide notice of the
terms of the new account consistent with
§226.6(b) or provide notice of the changes in
the terms of the existing account consistent
with §226.9(c)(2). Whether a substitution or
replacement results in the opening of a new
account or a change in the terms of an exist-
ing account for purposes of the disclosure re-
quirements in §§226.6(b) and 226.9(c)(2) is de-
termined in light of all the relevant facts
and circumstances. For additional require-
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ments and limitations related to the substi-
tution or replacement of credit card ac-
counts, see §§226.12(a) and 226.55(d) and com-
ments 12(a)(1)-1 through -8, 12(a)(2)-1
through -9, 55(b)(3)-3, and 55(d)-1 through -3.

ii. Relevant facts and circumstances. Listed
below are facts and circumstances that are
relevant to whether a substitution or re-
placement results in the opening of a new ac-
count or a change in the terms of an existing
account for purposes of the disclosure re-
quirements in §§226.6(b) and 226.9(c)(2). When
most of the facts and circumstances listed
below are present, the substitution or re-
placement likely constitutes the opening of
a new account for which §226.6(b) disclosures
are appropriate. When few of the facts and
circumstances listed below are present, the
substitution or replacement likely con-
stitutes a change in the terms of an existing
account for which §226.9(c)(2) disclosures are
appropriate.

A. Whether the card issuer provides the
consumer with a new credit card;

B. Whether the card issuer provides the
consumer with a new account number;

C. Whether the account provides new fea-
tures or benefits after the substitution or re-
placement (such as rewards on purchases);

D. Whether the account can be used to con-
duct transactions at a greater or lesser num-
ber of merchants after the substitution or re-
placement (such as when a retail card is re-
placed with a cobranded general purpose
credit card that can be used at a wider num-
ber of merchants);

E. Whether the card issuer implemented
the substitution or replacement on an indi-
vidualized basis (such as in response to a
consumer’s request); and

F. Whether the account becomes a dif-
ferent type of open-end plan after the substi-
tution or replacement (such as when a
charge card is replaced by a credit card).

iii. Replacement as a result of theft or unau-
thorized use. Notwithstanding paragraphs i.
and ii. above, a card issuer that replaces a
credit card or provides a new account num-
ber because the consumer has reported the
card stolen or because the account appears
to have been used for unauthorized trans-
actions is not required to provide a notice
under §§226.6(b) or 226.9(c)(2) unless the card
issuer has changed a term of the account
that is subject to §§226.6(b) or 226.9(c)(2).

5(b)(1)(ii) Charges imposed as part of an open-
end (not home-secured) plan.

1. Disclosing charges before the fee is imposed.
Creditors may disclose charges imposed as
part of an open-end (not home-secured) plan
orally or in writing at any time before a con-
sumer agrees to pay the fee or becomes obli-
gated for the charge, unless the charge is
specified under §226.6(b)(2). (Charges imposed
as part of an open-end (not home-secured
plan) that are not specified under §226.6(b)(2)
may alternatively be disclosed in electronic
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form; see the commentary to
§226.5(a)(1)(i1)(A).) Creditors must provide
such disclosures at a time and in a manner
that a consumer would be likely to notice
them. For example, if a consumer telephones
a card issuer to discuss a particular service,
a creditor would meet the standard if the
creditor clearly and conspicuously discloses
the fee associated with the service that is
the topic of the telephone call orally to the
consumer. Similarly, a creditor providing
marketing materials in writing to a con-
sumer about a particular service would meet
the standard if the creditor provided a clear
and conspicuous written disclosure of the fee
for that service in those same materials. A
creditor that provides written materials to a
consumer about a particular service but pro-
vides a fee disclosure for another service not
promoted in such materials would not meet
the standard. For example, if a creditor pro-
vided marketing materials promoting pay-
ment by Internet, but included the fee for a
replacement card on such materials with no
explanation, the creditor would not be dis-
closing the fee at a time and in a manner
that the consumer would be likely to notice
the fee.

5(b)(1)(iii) Telephone purchases.

1. Return policies. In order for creditors to
provide disclosures in accordance with the
timing requirements of this paragraph, con-
sumers must be permitted to return mer-
chandise purchased at the time the plan was
established without paying mailing or re-
turn-shipment costs. Creditors may impose
costs to return subsequent purchases of mer-
chandise under the plan, or to return mer-
chandise purchased by other means such as a
credit card issued by another creditor. A rea-
sonable return policy would be of sufficient
duration that the consumer is likely to have
received the disclosures and had sufficient
time to make a decision about the financing
plan before his or her right to return the
goods expires. Return policies need not pro-
vide a right to return goods if the consumer
consumes or damages the goods, or for in-
stalled appliances or fixtures, provided there
is a reasonable repair or replacement policy
to cover defective goods or installations. If
the consumer chooses to reject the financing
plan, creditors comply with the require-
ments of this paragraph by permitting the
consumer to pay for the goods with another
reasonable form of payment acceptable to
the merchant and keep the goods although
the creditor cannot require the consumer to
do so.

5(b)(1)(iv) Membership fees.

1. Membership fees. See §226.5a(b)(2) and re-
lated commentary for guidance on fees for
issuance or availability of a credit or charge
card.

2. Rejecting the plan. If a consumer has paid
or promised to pay a membership fee includ-
ing an application fee excludable from the fi-
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nance charge under §226.4(c)(1) before receiv-
ing account-opening disclosures, the con-
sumer may, after receiving the disclosures,
reject the plan and not be obligated for the
membership fee, application fee, or any
other fee or charge. A consumer who has re-
ceived the disclosures and uses the account,
or makes a payment on the account after re-
ceiving a billing statement, is deemed not to
have rejected the plan.

3. Using the account. A consumer uses an
account by obtaining an extension of credit
after receiving the account-opening disclo-
sures, such as by making a purchase or ob-
taining an advance. A consumer does not
‘“‘use” the account by activating the account.
A consumer also does not ‘‘use’ the account
when the creditor assesses fees on the ac-
count (such as start-up fees or fees associ-
ated with credit insurance or debt cancella-
tion or suspension programs agreed to as a
part of the application and before the con-
sumer receives account-opening disclosures).
For example, the consumer does not ‘‘use”
the account when a creditor sends a billing
statement with start-up fees, there is no
other activity on the account, the consumer
does not pay the fees, and the creditor subse-
quently assesses a late fee or interest on the
unpaid fee balances. A consumer also does
not ‘‘use’ the account by paying an applica-
tion fee excludable from the finance charge
under §226.4(c)(1) prior to receiving the ac-
count-opening disclosures.

4. Home-equity plans. Creditors offering
home-equity plans subject to the require-
ments of §226.5b are subject to the require-
ments of §226.5b(h) regarding the collection
of fees.

5(b)(2) Periodic statements.

Paragraph 5(b)(2)(i).

1. Periodic statements not required. Periodic
statements need not be sent in the following
cases:

i. If the creditor adjusts an account bal-
ance so that at the end of the cycle the bal-
ance is less than $1—so long as no finance
charge has been imposed on the account for
that cycle.

ii. If a statement was returned as undeliv-
erable. If a new address is provided, however,
within a reasonable time before the creditor
must send a statement, the creditor must re-
sume sending statements. Receiving the ad-
dress at least 20 days before the end of a
cycle would be a reasonable amount of time
to prepare the statement for that cycle. For
example, if an address is received 22 days be-
fore the end of the June cycle, the creditor
must send the periodic statement for the
June cycle. (See §226.13(a)(7).)

2. Termination of draw privileges. When a
consumer’s ability to draw on an open-end
account is terminated without being con-
verted to closed-end credit under a written
agreement, the creditor must continue to
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provide periodic statements to those con-
sumers entitled to receive them under
§226.5(b)(2)(1), for example, when the draw pe-
riod of an open-end credit plan ends and con-
sumers are paying off outstanding balances
according to the account agreement or under
the terms of a workout agreement that is
not converted to a closed-end transaction. In
addition, creditors must continue to follow
all of the other open-end credit requirements
and procedures in subpart B.

3. Uncollectible accounts. An account is
deemed uncollectible for purposes of
§226.5(b)(2)(1) when a creditor has ceased col-
lection efforts, either directly or through a
third party.

4. Instituting collection proceedings. Credi-
tors institute a delinquency collection pro-
ceeding by filing a court action or initiating
an adjudicatory process with a third party.
Assigning a debt to a debt collector or other
third party would not constitute instituting
a collection proceeding.

Paragraph 5(b)(2)(ii).

1. Mailing or delivery of periodic statements.
A creditor is not required to determine the
specific date on which a periodic statement
is mailed or delivered to an individual con-
sumer for purposes of §226.5(b)(2)(ii). A cred-
itor complies with §226.5(b)(2)(ii) if it has
adopted reasonable procedures designed to
ensure that periodic statements are mailed
or delivered to consumers no later than a
certain number of days after the closing date
of the billing cycle and adds that number of
days to the 21-day or 14-day period required
by §226.5(b)(2)(ii) when determining, as appli-
cable, the payment due date for purposes of
§226.5(b)(2)(i1)(A), the date on which any
grace period expires for purposes of
§226.5(b)(2)(i1)(B)(I1), or the date after which
the payment will be treated as late for pur-
poses of §226.5(b)(2)(i1)(B)(2). For example:

A. If a creditor has adopted reasonable pro-
cedures designed to ensure that periodic
statements for a credit card account under
an open-end (not home-secured) consumer
credit plan or an account under an open-end
consumer credit plan that provides a grace
period are mailed or delivered to consumers
no later than three days after the closing
date of the billing cycle, the payment due
date for purposes of §226.5(b)(2)(ii)(A) and the
date on which any grace period expires for
purposes of §226.5(b)(2)(ii)(B)(I) must be no
less than 24 days after the closing date of the
billing cycle. Similarly, in these -cir-
cumstances, the limitations in
§226.5(b)(2)(i1)(A) and (b)(2)({1)(B)(1) on treat-
ing a payment as late and imposing finance
charges apply for 24 days after the closing
date of the billing cycle.

B. If a creditor has adopted reasonable pro-
cedures designed to ensure that periodic
statements for an account under an open-end
consumer credit plan that does not provide a
grace period are mailed or delivered to con-
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sumers no later than five days after the clos-
ing date of the billing cycle, the date on
which a payment must be received in order
to avoid being treated as late for purposes of
§226.5(b)(2)(11)(B)(2) must be no less than 19
days after the closing date of the billing
cycle. Similarly, in these circumstances, the
limitation in §226.5(b)(2)(ii)(B)(2) on treating
a payment as late for any purpose applies for
19 days after the closing date of the billing
cycle.

2. Treating a payment as late for any purpose.
Treating a payment as late for any purpose
includes increasing the annual percentage
rate as a penalty, reporting the consumer as
delinquent to a credit reporting agency, as-
sessing a late fee or any other fee, initiating
collection activities, or terminating benefits
(such as rewards on purchases) based on the
consumer’s failure to make a payment with-
in a specified amount of time or by a speci-
fied date. The prohibitions in
§226.5(0)(2)(i1)(A)2) and (b)(2)B)(2)(i) on
treating a payment as late for any purpose
apply only during the 21-day or 14-day period
(as applicable) following mailing or delivery
of the periodic statement stating the due
date for that payment and only if the re-
quired minimum periodic payment is re-
ceived within that period. For example:

i. Assume that, for a credit card account
under an open-end (not home-secured) con-
sumer credit plan, a periodic statement
mailed on April 4 states that a required min-
imum periodic payment of $50 is due on April
25. If the card issuer does not receive any
payment on or before April 25,
§226.5(b)(2)(i1)(A)(2) does not prohibit the
card issuer from treating the required min-
imum periodic payment as late.

ii. Same facts as in paragraph i. above. On
April 20, the card issuer receives a payment
of $30 and no additional payment is received
on or before April 25. Section
226.5(b)(2)(11)(A)(2) does not prohibit the card
issuer from treating the required minimum
periodic payment as late.

iii. Same facts as in paragraph i. above. On
May 4, the card issuer has not received the
$50 required minimum periodic payment that
was due on April 25. The periodic statement
mailed on May 4 states that a required min-
imum periodic payment of $150 is due on May
25. Section 226.5(b)(2)(i1)(A)(2) does not per-
mit the card issuer to treat the $150 required
minimum periodic payment as late until
April 26. However, the card issuer may con-
tinue to treat the $50 required minimum
periodic payment as late during this period.

iv. Assume that, for an account under an
open-end consumer credit plan that does not
provide a grace period, a periodic statement
mailed on September 10 states that a re-
quired minimum periodic payment of $100 is
due on September 24. If the creditor does not
receive any payment on or before September
24, §226.5(b)(2)(11)(B)(2)(ii) does not prohibit
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the creditor from treating the required min-
imum periodic payment as late.

3. Grace periods. i. Definition of grace period.
For purposes of §226.5(b)(2)(ii)(B), ‘‘grace pe-
riod”” means a period within which any cred-
it extended may be repaid without incurring
a finance charge due to a periodic interest
rate. A deferred interest or similar pro-
motional program under which the consumer
is not obligated to pay interest that accrues
on a balance if that balance is paid in full
prior to the expiration of a specified period
of time is not a grace period for purposes of
§226.5(b)(2)(i1)(B). Similarly, a period fol-
lowing the payment due date during which a
late payment fee will not be imposed is not
a grace period for purposes of
§226.5(b)(2)(i1)(B). See comments 7(b)(11)-1,
7(b)(11)-2, and 54(a)(1)-2.

ii. Applicability of §226.5(b)(2)(ii)(B)(1). Sec-
tion 226.5(b)(2)(ii)(B)(I) applies if an account
is eligible for a grace period when the peri-
odic statement is mailed or delivered. Sec-
tion 226.5(b)(2)(i1)(B)(1) does not require the
creditor to provide a grace period or prohibit
the creditor from placing limitations and
conditions on a grace period to the extent
consistent with §226.5(b)(2)(i1)(B) and §226.54.
See comment 54(a)(1)-1. Furthermore, the
prohibition in §226.5(b)(2)(ii)(B)(1)(ii) applies
only during the 21-day period following mail-
ing or delivery of the periodic statement and
applies only when the creditor receives a
payment within that 21-day period that sat-
isfies the terms of the grace period.

iii. Example. Assume that the billing cycles
for an account begin on the first day of the
month and end on the last day of the month
and that the payment due date for the ac-
count is the twenty-fifth of the month. As-
sume also that, under the terms of the ac-
count, the balance at the end of a billing
cycle must be paid in full by the following
payment due date in order for the account to
remain eligible for the grace period. At the
end of the April billing cycle, the balance on
the account is $500. The grace period applies
to the $500 balance because the balance for
the March billing cycle was paid in full on
April 25. Accordingly, §226.5(b)(2)(A1)(B)(1)(i)
requires the creditor to have reasonable pro-
cedures designed to ensure that the periodic
statement reflecting the $500 balance is
mailed or delivered on or before May 4. Fur-
thermore, §226.5(b)(2)(ii)(B)(1)(ii) requires the
creditor to have reasonable procedures de-
signed to ensure that the creditor does not
impose finance charges as a result of the loss
of the grace period if a $500 payment is re-
ceived on or before May 25. However, if the
creditor receives a payment of $300 on April
25, §226.5(b)(2)(11)(B)(1)(ii) would not prohibit
the creditor from imposing finance charges
as a result of the loss of the grace period (to
the extent permitted by §226.54).

4. Application of §226.5(b)(2)(ii) to charge
card and charged-off accounts. i. Charge card
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accounts. For purposes of §226.5(b)(2)(ii)(A)(1),
the payment due date for a credit card ac-
count under an open-end (not home-secured)
consumer credit plan is the date the card
issuer is required to disclose on the periodic
statement pursuant to §226.7(b)(11)(i)(A). Be-
cause §226.7(b)(11)(i1) provides that
§226.7(b)(11)(i) does not apply to periodic
statements provided solely for charge card
accounts, §226.5(b)(2)(i1)(A)(I) also does not
apply to the mailing or delivery of periodic
statements provided solely for such ac-
counts. However, in these circumstances,
§226.5(b)(2)(i1)(A)(2) requires the card issuer
to have reasonable procedures designed to
ensure that a payment is not treated as late
for any purpose during the 21-day period fol-
lowing mailing or delivery of the statement.
A card issuer that complies with
§226.5(b)(2)(i1)(A) as discussed above with re-
spect to a charge card account has also com-
plied with §226.5(b)(2)(i1)(B)(2). Section
226.5(b)(2)(11)(B)(I) does not apply to charge
card accounts because, for purposes of
§226.5(b)(2)(i1)(B), a grace period is a period
within which any credit extended may be re-
paid without incurring a finance charge due
to a periodic interest rate and, consistent
with §226.2(a)(15)(iii), charge card accounts
do not impose a finance charge based on a
periodic rate.

ii. Charged-off accounts. For purposes of
§226.5(b)(2)(i1)(A)(1), the payment due date
for a credit card account under an open-end
(not home-secured) consumer credit plan is
the date the card issuer is required to dis-
close on the periodic statement pursuant to
§226.7(b)(11)(1)(A). Because §226.7(b)(11)(ii)
provides that §226.7(b)(11)(i) does not apply
to periodic statements provided for charged-
off accounts where full payment of the entire
account balance is due immediately,
§226.5(b)(2)(11)(A)(I) also does not apply to
the mailing or delivery of periodic state-
ments provided solely for such accounts.
Furthermore, although §226.5(b)(2)(i1)(A)(2)
requires the card issuer to have reasonable
procedures designed to ensure that a pay-
ment is not treated as late for any purpose
during the 21-day period following mailing or
delivery of the statement,
§226.5(b)(2)(11)(A)(2) does not prohibit a card
issuer from continuing to treat prior pay-
ments as late during that period. See com-
ment  5(b)(2)(ii)-2. Similarly, although
§226.5(b)(2)(i1)(B)(2) applies to open-end con-
sumer credit accounts in these cir-
cumstances, §226.5(b)(2)(ii)(B)(2)(ii) does not
prohibit a creditor from continuing treating
prior payments as late during the 14-day pe-
riod following mailing or delivery of a peri-
odic statement. Section 226.5(b)(2)(1i)(B)(1)
does not apply to charged-off accounts where
full payment of the entire account balance is
due immediately because such accounts do
not provide a grace period.
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5. Consumer request to pick up periodic state-
ments. When a consumer initiates a request,
the creditor may permit, but may not re-
quire, the consumer to pick up periodic
statements. If the consumer wishes to pick
up a statement, the statement must be made
available in accordance with §226.5(b)(2)(ii).

6. Deferred interest and similar promotional
programs. See comment 7(b)-1.iv.

5(c) Basis of disclosures and use of estimates.

1. Legal obligation. The disclosures should
reflect the credit terms to which the parties
are legally bound at the time of giving the
disclosures.

i. The legal obligation is determined by ap-
plicable state or other law.

ii. The fact that a term or contract may
later be deemed unenforceable by a court on
the basis of equity or other grounds does not,
by itself, mean that disclosures based on
that term or contract did not reflect the
legal obligation.

iii. The legal obligation normally is pre-
sumed to be contained in the contract that
evidences the agreement. But this may be re-
butted if another agreement between the
parties legally modifies that contract.

2. Estimates—obtaining information. Disclo-
sures may be estimated when the exact in-
formation is unknown at the time disclo-
sures are made. Information is unknown if it
is not reasonably available to the creditor at
the time disclosures are made. The reason-
ably available standard requires that the
creditor, acting in good faith, exercise due
diligence in obtaining information. In using
estimates, the creditor is not required to dis-
close the basis for the estimated figures, but
may include such explanations as additional
information. The creditor normally may rely
on the representations of other parties in ob-
taining information. For example, the cred-
itor might look to insurance companies for
the cost of insurance.

3. Estimates—redisclosure. If the creditor
makes estimated disclosures, redisclosure is
not required for that consumer, even though
more accurate information becomes avail-
able before the first transaction. For exam-
ple, in an open-end plan to be secured by real
estate, the creditor may estimate the ap-
praisal fees to be charged; such an estimate
might reasonably be based on the prevailing
market rates for similar appraisals. If the
exact appraisal fee is determinable after the
estimate is furnished but before the con-
sumer receives the first advance under the
plan, no new disclosure is necessary.

5(d) Multiple creditors; multiple consumers.

1. Multiple creditors. Under §226.5(d):

i. Creditors must choose which of them
will make the disclosures.

ii. A single, complete set of disclosures
must be provided, rather than partial disclo-
sures from several creditors.

iii. All disclosures for the open-end credit
plan must be given, even if the disclosing
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creditor would not otherwise have been obli-
gated to make a particular disclosure.

2. Multiple consumers. Disclosures may be
made to either obligor on a joint account.
Disclosure responsibilities are not satisfied
by giving disclosures to only a surety or
guarantor for a principal obligor or to an au-
thorized user. In rescindable transactions,
however, separate disclosures must be given
to each consumer who has the right to re-
scind under §226.15.

3. Card issuer and person extending credit not
the same person. Section 127(c)(4)(D) of the
Truth in Lending Act (15 U.S.C. 1637(c)(4)(D))
contains rules pertaining to charge card
issuers with plans that allow access to an
open-end credit plan that is maintained by a
person other than the charge card issuer.
These rules are not implemented in Regula-
tion Z (although they were formerly imple-
mented in §226.5a(f)). However, the statutory
provisions remain in effect and may be used
by charge card issuers with plans meeting
the specified criteria.

5(e) Effect of subsequent events.

1. Events causing inaccuracies. Inaccuracies
in disclosures are not violations if attrib-
utable to events occurring after disclosures
are made. For example, when the consumer
fails to fulfill a prior commitment to keep
the collateral insured and the creditor then
provides the coverage and charges the con-
sumer for it, such a change does not make
the original disclosures inaccurate. The
creditor may, however, be required to pro-
vide a new disclosure(s) under §226.9(c).

2. Use of inserts. When changes in a credi-
tor’s plan affect required disclosures, the
creditor may use inserts with outdated dis-
closure forms. Any insert:

i. Should clearly refer to the disclosure
provision it replaces.

ii. Need not be physically attached or af-
fixed to the basic disclosure statement.

iii. May be used only until the supply of
outdated forms is exhausted.

Section 226.5a—Credit and Charge Card
Applications and Solicitations

1. General. Section 226.5a generally requires
that credit disclosures be contained in appli-
cation forms and solicitations initiated by a
card issuer to open a credit or charge card
account. (See §226.5a(a)(5) and (e)(2) for ex-
ceptions; see §226.5a(a)(1) and accompanying
commentary for the definition of solicita-
tion; see also §226.2(a)(15) and accompanying
commentary for the definition of charge
card.)

2. Substitution of account-opening summary
table for the disclosures required by §226.5a. In
complying with §226.5a(c), (e)(1) or (f), a card
issuer may provide the account-opening sum-
mary table described in §226.6(b)(1) in lieu of
the disclosures required by §226.5a, if the
issuer provides the disclosures required by
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§226.6 on or with the application or solicita-
tion.

3. Clear and conspicuous standard. See com-
ment 5(a)(1)-1 for the clear and conspicuous
standard applicable to §226.5a disclosures.

sa(a) General rules.

bSa(a)(1) Definition of solicitation.

1. Invitations to apply. A card issuer may
contact a consumer who has not been
preapproved for a card account about open-
ing an account (whether by direct mail, tele-
phone, or other means) and invite the con-
sumer to complete an application. Such a
contact does not meet the definition of solici-
tation, nor is it covered by this section, un-
less the contact itself includes an applica-
tion form in a direct mailing, electronic
communication or ‘‘take-one’’; an oral appli-
cation in a telephone contact initiated by
the card issuer; or an application in an in-
person contact initiated by the card issuer.

Sa(a)(2) Form of disclosures; tabular format.

1. Location of table. i. General. Except for
disclosures given electronically, disclosures
in §226.5a(b) that are required to be provided
in a table must be prominently located on or
with the application or solicitation. Disclo-
sures are deemed to be prominently located,
for example, if the disclosures are on the
same page as an application or solicitation
reply form. If the disclosures appear else-
where, they are deemed to be prominently
located if the application or solicitation
reply form contains a clear and conspicuous
reference to the location of the disclosures
and indicates that they contain rate, fee, and
other cost information, as applicable.

ii. Electronic disclosures. If the table is pro-
vided electronically, the table must be pro-
vided in close proximity to the application
or solicitation. Card issuers have flexibility
in satisfying this requirement. Methods card
issuers could use to satisfy the requirement
include, but are not limited to, the following
examples:

A. The disclosures could automatically ap-
pear on the screen when the application or
reply form appears;

B. The disclosures could be located on the
same Web page as the application or reply
form (whether or not they appear on the ini-
tial screen), if the application or reply form
contains a clear and conspicuous reference to
the location of the disclosures and indicates
that the disclosures contain rate, fee, and
other cost information, as applicable;

C. Card issuers could provide a link to the
electronic disclosures on or with the applica-
tion (or reply form) as long as consumers
cannot bypass the disclosures before submit-
ting the application or reply form. The link
would take the consumer to the disclosures,
but the consumer need not be required to
scroll completely through the disclosures; or

D. The disclosures could be located on the
same Web page as the application or reply
form without necessarily appearing on the

12 CFR Ch. Il (1-1-12 Edition)

initial screen, immediately preceding the
button that the consumer will click to sub-
mit the application or reply.

Whatever method is used, a card issuer
need not confirm that the consumer has read
the disclosures.

2. Multiple accounts. If a tabular format is
required to be used, card issuers offering sev-
eral types of accounts may disclose the var-
ious terms for the accounts in a single table
or may provide a separate table for each ac-
count.

3. Information permitted in the table. See the
commentary to §226.5a(b), (d), and (e)(1) for
guidance on additional information per-
mitted in the table.

4. Deletion of inapplicable disclosures. Gen-
erally, disclosures need only be given as ap-
plicable. Card issuers may, therefore, omit
inapplicable headings and their cor-
responding boxes in the table. For example,
if no foreign transaction fee is imposed on
the account, the heading Foreign transaction
and disclosure may be deleted from the table
or the disclosure form may contain the head-
ing Foreign transaction and a disclosure show-
ing none. There is an exception for the grace
period disclosure; even if no grace period ex-
ists, that fact must be stated.

5. Highlighting of annual percentage rates
and fee amounts. i. In general. See Samples G—
10(B) and G-10(C) for guidance on providing
the disclosures described in §226.5a(a)(2)(iv)
in bold text. Other annual percentage rates
or fee amounts disclosed in the table may
not be in bold text. Samples G-10(B) and G-
10(C) also provide guidance to issuers on how
to disclose the rates and fees described in
§226.5a(a)(2)(iv) in a clear and conspicuous
manner, by including these rates and fees
generally as the first text in the applicable
rows of the table so that the highlighted

rates and fees generally are aligned
vertically in the table.
ii. Maximum limits on fees. Section

226.5a(a)(2)(iv) provides that any maximum
limits on fee amounts must be disclosed in
bold text. For example, assume that, con-
sistent with §226.52(b)(1)(ii), a card issuer’s
late payment fee will not exceed $35. The
maximum limit of $35 for the late payment
fee must be highlighted in bold. Similarly,
assume an issuer will charge a cash advance
fee of $5 or 3 percent of the cash advance
transaction amount, whichever is greater,
but the fee will not exceed $100. The max-
imum limit of $100 for the cash advance fee
must be highlighted in bold.

iii. Periodic fees. Section 226.5a(a)(2)(iv) pro-
vides that any periodic fee disclosed pursu-
ant to §226.5a(b)(2) that is not an annualized
amount must not be disclosed in bold. For
example, if an issuer imposes a $10 monthly
maintenance fee for a card account, the
issuer must disclose in the table that there
is a $10 monthly maintenance fee, and that
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the fee is $120 on an annual basis. In this ex-
ample, the $10 fee disclosure would not be
disclosed in bold, but the $120 annualized
amount must be disclosed in bold. In addi-
tion, if an issuer must disclose any annual
fee in the table, the amount of the annual fee
must be disclosed in bold.

6. Form of disclosures. Whether disclosures
must be in electronic form depends upon the
following:

i. If a consumer accesses a credit card ap-
plication or solicitation electronically (other
than as described under ii. below), such as
on-line at a home computer, the card issuer
must provide the disclosures in electronic
form (such as with the application or solici-
tation on its Web site) in order to meet the
requirement to provide disclosures in a time-
ly manner on or with the application or so-
licitation. If the issuer instead mailed paper
disclosures to the consumer, this require-
ment would not be met.

ii. In contrast, if a consumer is physically
present in the card issuer’s office, and ac-
cesses a credit card application or solicita-
tion electronically, such as via a terminal or
kiosk (or if the consumer uses a terminal or
kiosk located on the premises of an affiliate
or third party that has arranged with the
card issuer to provide applications or solici-
tations to consumers), the issuer may pro-
vide disclosures in either electronic or paper
form, provided the issuer complies with the
timing and delivery (‘‘on or with’) require-
ments of the regulation.

7. Terminology. Section 226.5a(a)(2)(i) gen-
erally requires that the headings, content
and format of the tabular disclosures be sub-
stantially similar, but need not be identical,
to the applicable tables in appendix G-10 to
part 226; but see §226.5(a)(2) for terminology
requirements applicable to §226.5a disclo-
sures.

ba(a)(4) Fees that vary by state.

1. Manner of disclosing range. If the card
issuer discloses a range of fees instead of dis-
closing the amount of the specific fee appli-
cable to the consumer’s account, the range
may be stated as the lowest authorized fee
(zero, if there are one or more states where
no fee applies) to the highest authorized fee.

Sa(a)(5) Exceptions.

1. Noncoverage of consumer-initiated requests.
Applications provided to a consumer upon
request are not covered by §226.5a, even if
the request is made in response to the card
issuer’s invitation to apply for a card ac-
count. To illustrate, if a card issuer invites
consumers to call a toll-free number or to re-
turn a response card to obtain an applica-
tion, the application sent in response to the
consumer’s request need not contain the dis-
closures required under §226.5a. Similarly, if
the card issuer invites consumers to call and
make an oral application on the telephone,
§226.5a does not apply to the application
made by the consumer. If, however, the card
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issuer calls a consumer or initiates a tele-
phone discussion with a consumer about
opening a card account and contempora-
neously takes an oral application, such ap-
plications are subject to §226.5a, specifically
§226.5a(d). Likewise, if the card issuer initi-
ates an in-person discussion with a consumer
about opening a card account and contem-
poraneously takes an application, such appli-
cations are subject to §226.5a, specifically
§226.5a.(f).

5a(b) Required disclosures.

1. Tabular format. Provisions in §226.5a(b)
and its commentary provide that certain in-
formation must appear or is permitted to ap-
pear in a table. The tabular format is re-
quired for §226.5a(b) disclosures given pursu-
ant to §226.5a(c), (d)(2), (e)(1) and (f). The tab-
ular format does not apply to oral disclo-
sures given pursuant to §226.5a(d)(1). (See
§226.5a(a)(2).)

2. Accuracy. Rules concerning accuracy of
the disclosures required by §226.5a(b), includ-
ing variable rate disclosures, are stated in
§226.5a(c)(2), (4)(3), and (e)(4), as applicable.

5a(b)(1) Annual percentage rate.

1. Variable-rate accounts—definition. For
purposes of §226.5a(b)(1), a variable-rate ac-
count exists when rate changes are part of
the plan and are tied to an index or formula.
(See the commentary to §226.6(b)(4)(ii) for ex-
amples of variable-rate plans.)

2. Variable-rate accounts—fact that rate var-
ies and how the rate will be determined. In de-
scribing how the applicable rate will be de-
termined, the card issuer must identify in
the table the type of index or formula used,
such as the prime rate. In describing the
index, the issuer may not include in the
table details about the index. For example, if
the issuer uses a prime rate, the issuer must
disclose the rate as a ‘“‘prime rate” and may
not disclose in the table other details about
the prime rate, such as the fact that it is the
highest prime rate published in the Wall
Street Journal two business days before the
closing date of the statement for each billing
period. The issuer may not disclose in the
table the current value of the index (such as
that the prime rate is currently 7.5 percent)
or the amount of the margin or spread added
to the index or formula in setting the appli-
cable rate. A card issuer may not disclose
any applicable limitations on rate increases
or decreases in the table, such as describing
that the rate will not go below a certain rate
or higher than a certain rate. (See Samples
G-10(B) and G-10(C) for guidance on how to
disclose the fact that the applicable rate var-
ies and how it is determined.)

3. Discounted initial rates. i. Immediate prox-
imity. If the term ‘‘introductory’ is in the
same phrase as the introductory rate, as that
term is defined in §226.16(g)(2)(ii), it will be
deemed to be in immediate proximity of the
listing. For example, an issuer that uses the
phrase ‘‘introductory balance transfer APR

625



Pt. 226, Supp. |

X percent’ has used the word ‘‘introductory’’
within the same phrase as the rate. (See
Sample G-10(C) for guidance on how to dis-
close clearly and conspicuously the expira-
tion date of the introductory rate and the
rate that will apply after the introductory
rate expires, if an introductory rate is dis-
closed in the table.)

ii. Subsequent changes in terms. The fact
that an issuer may reserve the right to
change a rate subsequent to account open-
ing, pursuant to the notice requirements of
§226.9(c) and the limitations in §226.55, does
not, by itself, make that rate an introduc-
tory rate. For example, assume an issuer dis-
closes an annual percentage rate for pur-
chases of 12.99% but does not specify a time
period during which that rate will be in ef-
fect. Even if that issuer subsequently in-
creases the annual percentage rate for pur-
chases to 15.99%, pursuant to a change-in-
terms notice provided under §226.9(c), the
12.99% is not an introductory rate.

iii. More than one introductory rate. If more
than one introductory rate may apply to a
particular balance in succeeding periods, the
term ‘‘introductory’ need only be used to de-
scribe the first introductory rate. For exam-
ple, if an issuer offers a rate of 8.99% on pur-
chases for six months, 10.99% on purchases
for the following six months, and 14.99% on
purchases after the first year, the term ‘‘in-
troductory’’ need only be used to describe
the 8.99% rate.

4. Premium initial rates—subsequent changes
in terms. The fact that an issuer may reserve
the right to change a rate subsequent to ac-
count opening, pursuant to the notice re-
quirements of §226.9(c) and the limitations in
§226.55 (as applicable), does not, by itself,
make that rate a premium initial rate. For
example, assume an issuer discloses an an-
nual percentage rate for purchases of 18.99%
but does not specify a time period during
which that rate will be in effect. Even if that
issuer subsequently reduces the annual per-
centage rate for purchases to 15.99%, the
18.99% is not a premium initial rate. If the
rate decrease is the result of a change from
a non-variable rate to a variable rate or from
a variable rate to a non-variable rate, see
comments 9(¢c)(2)(v)-3 and 9(c)(2)(v)-4 for
guidance on the notice requirements under
§226.9(c).

5. Increased penalty rates. i. In general. For
rates that are not introductory rates or em-
ployee preferential rates, if a rate may in-
crease as a penalty for one or more events
specified in the account agreement, such as a
late payment or an extension of credit that
exceeds the credit limit, the card issuer must
disclose the increased rate that would apply,
a brief description of the event or events
that may result in the increased rate, and a
brief description of how long the increased
rate will remain in effect. The description of
the specific event or events that may result
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in an increased rate should be brief. For ex-
ample, if an issuer may increase a rate to the
penalty rate because the consumer does not
make the minimum payment by 5 p.m., East-
ern Time, on its payment due date, the
issuer should describe this circumstance in
the table as ‘‘make a late payment.” Simi-
larly, if an issuer may increase a rate that
applies to a particular balance because the
account is more than 60 days late, the issuer
should describe this circumstance in the
table as ‘“‘make a late payment.” An issuer
may not distinguish between the events that
may result in an increased rate for existing
balances and the events that may result in
an increased rate for new transactions. (See
Samples G-10(B) and G-10(C) (in the row la-
beled ‘‘Penalty APR and When it Applies’)
for additional guidance on the level of detail
in which the specific event or events should
be described.) The description of how long
the increased rate will remain in effect also
should be brief. If a card issuer reserves the
right to apply the increased rate to any bal-
ances indefinitely, to the extent permitted
by §§226.55(b)(4) and 226.59, the issuer should
disclose that the penalty rate may apply in-
definitely. The card issuer may not disclose
in the table any limitations imposed by
§§226.55(b)(4) and 226.59 on the duration of in-
creased rates. For example, if the issuer gen-
erally provides that the increased rate will
apply until the consumer makes twelve
timely consecutive required minimum peri-
odic payments, except to the extent that
§§226.55(b)(4) and 226.59 apply, the issuer
should disclose that the penalty rate will
apply until the consumer makes twelve con-
secutive timely minimum payments. (See
Samples G-10(B) and G-10(C) (in the row la-
beled ‘‘Penalty APR and When it Applies”)
for additional guidance on the level of detail
which the issuer should use to describe how
long the increased rate will remain in ef-
fect.) A card issuer will be deemed to meet
the standard to clearly and conspicuously
disclose the information required by
§226.5a(b)(1)(iv)(A) if the issuer uses the for-
mat shown in Samples G-10(B) and G-10(C)
(in the row labeled ‘‘Penalty APR and When
it Applies”) to disclose this information.

ii. Introductory rates—general. An issuer is
required to disclose directly beneath the
table the circumstances under which an in-
troductory rate, as that term is defined in
§226.16(g)(2)(ii), may be revoked, and the rate
that will apply after the revocation. This in-
formation about revocation of an introduc-
tory rate and the rate that will apply after
revocation must be provided even if the rate
that will apply after the introductory rate is
revoked is the rate that would have applied
at the end of the promotional period. In a
variable-rate account, the rate that would
have applied at the end of the promotional
period is a rate based on the applicable index
or formula in accordance with the accuracy
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requirements set forth in §226.5a(c)(2) or
(e)(4). In describing the rate that will apply
after revocation of the introductory rate, if
the rate that will apply after revocation of
the introductory rate is already disclosed in
the table, the issuer is not required to repeat
the rate, but may refer to that rate in a clear
and conspicuous manner. For example, if the
rate that will apply after revocation of an in-
troductory rate is the standard rate that ap-
plies to that type of transaction (such as a
purchase or balance transfer transaction),
and the standard rates are labeled in the
table as ‘‘standard APRs,” the issuer may
refer to the ‘“‘standard APR’ when describing
the rate that will apply after revocation of
an introductory rate. (See Sample G-10(C) in
the disclosure labeled ‘‘Loss of Introductory
APR”’ directly beneath the table.) The de-
scription of the circumstances in which an
introductory rate could be revoked should be
brief. For example, if an issuer may increase
an introductory rate because the account is
more than 60 days late, the issuer should de-
scribe this circumstance directly beneath
the table as ‘“‘make a late payment.” In addi-
tion, if the circumstances in which an intro-
ductory rate could be revoked are already
listed elsewhere in the table, the issuer is
not required to repeat the circumstances
again, but may refer to those circumstances
in a clear and conspicuous manner. For ex-
ample, if the circumstances in which an in-
troductory rate could be revoked are the
same as the event or events that may trigger
a ‘“‘penalty rate” as described in
§226.5a(b)(1)(iv)(A), the issuer may refer to
the actions listed in the Penalty APR row, in
describing the circumstances in which the
introductory rate could be revoked. (See
Sample G-10(C) in the disclosure labeled
“Loss of Introductory APR” directly be-
neath the table for additional guidance on
the level of detail in which to describe the
circumstances in which an introductory rate
could be revoked.) A card issuer will be
deemed to meet the standard to clearly and
conspicuously disclose the information re-
quired by §226.5a(b)(1)(iv)(B) if the issuer
uses the format shown in Sample G-10(C) to
disclose this information.

iii. Introductory rates—limitations on revoca-
tion. Issuers that are disclosing an introduc-
tory rate are prohibited by §226.55 from in-
creasing or revoking the introductory rate
before it expires unless the consumer fails to
make a required minimum periodic payment
within 60 days after the due date for the pay-
ment. In making the required disclosure pur-
suant to §226.5a(b)(1)(iv)(B), issuers should
describe this circumstance directly beneath
the table as ‘“‘make a late payment.”’

iv. Employee preferential rates. An issuer is
required to disclose directly beneath the
table the circumstances under which an em-
ployee preferential rate may be revoked, and
the rate that will apply after the revocation.
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In describing the rate that will apply after
revocation of the employee preferential rate,
if the rate that will apply after revocation of
the employee preferential rate is already dis-
closed in the table, the issuer is not required
to repeat the rate, but may refer to that rate
in a clear and conspicuous manner. For ex-
ample, if the rate that will apply after rev-
ocation of an employee preferential rate is
the standard rate that applies to that type of
transaction (such as a purchase or balance
transfer transaction), and the standard rates
are labeled in the table as ‘‘standard APRs,”
the issuer may refer to the ‘“‘standard APR”
when describing the rate that will apply
after revocation of an employee preferential
rate. The description of the circumstances in
which an employee preferential rate could be
revoked should be brief. For example, if an
issuer may increase an employee preferential
rate based upon termination of the employ-
ee’s employment relationship with the issuer
or a third party, issuers may describe this
circumstance as ‘‘if your employment with
[issuer or third party] ends.”

6. Rates that depend on consumer’s credit-
worthiness. i. In general. The card issuer, at
its option, may disclose the possible rates
that may apply as either specific rates, or a
range of rates. For example, if there are
three possible rates that may apply (9.99,
12.99 or 17.99 percent), an issuer may disclose
specific rates (9.99, 12.99 or 17.99 percent) or a
range of rates (9.99 to 17.99 percent). The card
issuer may not disclose only the lowest,
highest or median rate that could apply. (See
Samples G-10(B) and G-10(C) for guidance on
how to disclose a range of rates.)

ii. Penalty rates. If the rate is a penalty
rate, as described in §226.5a(b)(1)(iv), the card
issuer at its option may disclose the highest
rate that could apply, instead of disclosing
the specific rates or the range of rates that
could apply. For example, if the penalty rate
could be up to 28.99 percent, but the issuer
may impose a penalty rate that is less than
that rate depending on factors at the time
the penalty rate is imposed, the issuer may
disclose the penalty rate as ‘‘up to’’ 28.99 per-
cent. The issuer also must include a state-
ment that the penalty rate for which the
consumer may qualify will depend on the
consumer’s creditworthiness, and other fac-
tors if applicable.

iii. Other factors. Section 226.5a(b)(1)(v) ap-
plies even if other factors are used in com-
bination with a consumer’s creditworthiness
to determine the rate for which a consumer
may qualify at account opening. For exam-
ple, §226.5a(b)(1)(v) would apply if the issuer
considers the type of purchase the consumer
is making at the time the consumer opens
the account, in combination with the con-
sumer’s creditworthiness, to determine the
rate for which the consumer may qualify at
account opening. If other factors are consid-
ered, the issuer should amend the statement
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about creditworthiness, to indicate that the
rate for which the consumer may qualify at
account opening will depend on the con-
sumer’s creditworthiness and other factors.
Nonetheless, §226.5a(b)(1)(v) does not apply if
a consumer’s creditworthiness is not one of
the factors that will determine the rate for
which the consumer may qualify at account
opening (for example, if the rate is based
solely on the type of purchase that the con-
sumer is making at the time the consumer
opens the account, or is based solely on
whether the consumer has other banking re-
lationships with the card issuer).

7. Rate based on another rate on the account.
In some cases, one rate may be based on an-
other rate on the account. For example, as-
sume that a penalty rate as described in
§226.5a(b)(1)(iv)(A) is determined by adding 5
percentage points to the current purchase
rate, which is 10 percent. In this example,
the card issuer in disclosing the penalty rate
must disclose 15 percent as the current pen-
alty rate. If the purchase rate is a variable
rate, then the penalty rate also is a variable
rate. In that case, the card issuer also must
disclose the fact that the penalty rate may
vary and how the rate is determined, such as
“This APR may vary with the market based
on the Prime Rate.” In describing the pen-
alty rate, the issuer shall not disclose in the
table the amount of the margin or spread
added to the current purchase rate to deter-
mine the penalty rate, such as describing
that the penalty rate is determined by add-
ing 5 percentage points to the purchase rate.
(See §226.5a(b)(1)(1)) and comment ba(b)(1)-2
for further guidance on describing a variable
rate.)

8. Rates. The only rates that shall be dis-
closed in the table are annual percentage
rates determined under §226.14(b). Periodic
rates shall not be disclosed in the table.

9. Deferred interest or similar transactions.
An issuer offering a deferred interest or simi-
lar plan, such as a promotional program that
provides that a consumer will not be obli-
gated to pay interest that accrues on a bal-
ance if that balance is paid in full prior to
the expiration of a specified period of time,
may not disclose a 0% rate as the rate appli-
cable to deferred interest or similar trans-
actions if there are any circumstances under
which the consumer will be obligated for in-
terest on such transactions for the deferred
interest or similar period.

5a(b)(2) Fees for issuance or availability.

1. Membership fees. Membership fees for
opening an account must be disclosed under
this paragraph. A membership fee to join an
organization that provides a credit or charge
card as a privilege of membership must be
disclosed only if the card is issued automati-
cally upon membership. Such a fee shall not
be disclosed in the table if membership re-
sults merely in eligibility to apply for an ac-
count.
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2. Enhancements. Fees for optional services
in addition to basic membership privileges in
a credit or charge card account (for example,
travel insurance or card-registration serv-
ices) shall not be disclosed in the table if the
basic account may be opened without paying
such fees. Issuing a card to each primary
cardholder (not authorized users) is consid-
ered a basic membership privilege and fees
for additional cards, beyond the first card on
the account, must be disclosed as a fee for
issuance or availability. Thus, a fee to ob-
tain an additional card on the account be-
yond the first card (so that each cardholder
would have his or her own card) must be dis-
closed in the table as a fee for issuance or
availability under §226.5a(b)(2). This fee
must be disclosed even if the fee is optional;
that is, if the fee is charged only if the card-
holder requests one or more additional cards.
(See the available credit disclosure in
§226.5a(b)(14).)

3. One-time fees. Disclosure of non-periodic
fees is limited to fees related to opening the
account, such as one-time membership or
participation fees, or an application fee that
is excludable from the finance charge under
§226.4(c)(1). The following are examples of
fees that shall not be disclosed in the table:

i. Fees for reissuing a lost or stolen card.

ii. Statement reproduction fees.

4. Waived or reduced fees. If fees required to
be disclosed are waived or reduced for a lim-
ited time, the introductory fees or the fact of
fee waivers may be disclosed in the table in
addition to the required fees if the card
issuer also discloses how long the reduced
fees or waivers will remain in effect in ac-
cordance  with the requirements of
§§226.9(c)(2)(V)(B) and 226.55(b)(1).

5. Periodic fees and one-time fees. A card
issuer disclosing a periodic fee must disclose
the amount of the fee, how frequently it will
be imposed, and the annualized amount of
the fee. A card issuer disclosing a non-peri-
odic fee must disclose that the fee is a one-
time fee. (See Sample G-10(C) for guidance on
how to meet these requirements.)

5a(b)(3) Fixed finance charge; minimum inter-
est charge.

1. Example of brief statement. See Samples G—
10(B) and G-10(C) for guidance on how to pro-
vide a brief description of a minimum inter-
est charge.

2. Adjustment of $1.00 threshold amount. Con-
sistent with §226.5a(b)(3), the Board will pub-
lish adjustments to the $1.00 threshold
amount, as appropriate.

5a(b)(4) Transaction charges.

1. Charges imposed by person other than card
issuer. Charges imposed by a third party,
such as a seller of goods, shall not be dis-
closed in the table under this section; the
third party would be responsible for dis-
closing the charge under §226.9(d)(1).

2. Foreign transaction fees. A transaction
charge imposed by the card issuer for the use
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of the card for purchases includes any fee im-
posed by the issuer for purchases in a foreign
currency or that take place outside the
United States or with a foreign merchant.
(See comment 4(a)-4 for guidance on when a
foreign transaction fee is considered charged
by the card issuer.) If an issuer charges the
same foreign transaction fee for purchases
and cash advances in a foreign currency, or
that take place outside the United States or
with a foreign merchant, the issuer may dis-
close this foreign transaction fee as shown in
Samples G-10(B) and G-10(C). Otherwise, the
issuer must revise the foreign transaction
fee language shown in Samples G-10(B) and
G-10(C) to disclose clearly and conspicuously
the amount of the foreign transaction fee
that applies to purchases and the amount of
the foreign transaction fee that applies to
cash advances.

5a(b)(5) Grace period.

1. How grace period disclosure is made. The
card issuer must state any conditions on the
applicability of the grace period. An issuer,
however, may not disclose under §226.5a(b)(5)
the limitations on the imposition of finance
charges as a result of a loss of a grace period
in §226.54, or the impact of payment alloca-
tion on whether interest is charged on pur-
chases as a result of a loss of a grace period.
Some issuers may offer a grace period on all
purchases under which interest will not be
charged on purchases if the consumer pays
the outstanding balance shown on a periodic
statement in full by the due date shown on
that statement for one or more billing cy-
cles. In these circumstances, §226.5a(b)(5) re-
quires that the issuer disclose the grace pe-
riod and the conditions for its applicability
using the following language, or substan-
tially similar language, as applicable: ‘“Your
due date is [at least] days after the close
of each billing cycle. We will not charge you
any interest on purchases if you pay your en-
tire balance by the due date each month.”
However, other issuers may offer a grace pe-
riod on all purchases under which interest
may be charged on purchases even if the con-
sumer pays the outstanding balance shown
on a periodic statement in full by the due
date shown on that statement each billing
cycle. In these circumstances, §226.5a(b)(5)
requires the issuer to amend the above dis-
closure language to describe accurately the
conditions on the applicability of the grace
period.

2. No grace period. The issuer may use the
following language to describe that no grace
period on any purchases is offered, as appli-
cable: “We will begin charging interest on
purchases on the transaction date.”

3. Grace period on some purchases. If the
issuer provides a grace period on some types
of purchases but no grace period on others,
the issuer may combine and revise the lan-
guage in comments 5a(b)(5)-1 and -2 as ap-
propriate to describe to which types of pur-
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chases a grace period applies and to which
types of purchases no grace period is offered.
5a(b)(6) Balance computation method.

1. Form of disclosure. In cases where the
card issuer uses a balance computation
method that is identified by name in
§226.5a(g), the card issuer must disclose
below the table only the name of the meth-
od. In cases where the card issuer uses a bal-
ance computation method that is not identi-
fied by name in §226.5a(g), the disclosure
below the table must clearly explain the
method in as much detail as set forth in the
descriptions of balance methods in §226.5a(g).
The explanation need not be as detailed as
that required for the disclosures under
§226.6(b)(4)(1)(D).

2. Determining the method. In determining
which balance computation method to dis-
close for purchases, the card issuer must as-
sume that a purchase balance will exist at
the end of any grace period. Thus, for exam-
ple, if the average daily balance method will
include new purchases only if purchase bal-
ances are not paid within the grace period,
the card issuer would disclose the name of
the average daily balance method that in-
cludes new purchases. The card issuer must
not assume the existence of a purchase bal-
ance, however, in making other disclosures
under §226.5a(b).

5a(b)(7) Statement on charge card payments.

1. Applicability and content. The disclosure
that charges are payable upon receipt of the
periodic statement is applicable only to
charge card accounts. In making this disclo-
sure, the card issuer may make such modi-
fications as are necessary to more accurately
reflect the circumstances of repayment
under the account. For example, the disclo-
sure might read, ‘‘Charges are due and pay-
able upon receipt of the periodic statement
and must be paid no later than 15 days after
receipt of such statement.”

5a(b)(8) Cash advance fee.

1. Content. See Samples G-10(B) and G-10(C)
for guidance on how to disclose clearly and
conspicuously the cash advance fee.

2. Foreign cash advances. Cash advance fees
required to be disclosed under §226.5a(b)(8)
include any charge imposed by the card
issuer for cash advances in a foreign cur-
rency or that take place outside the United
States or with a foreign merchant. (See com-
ment 4(a)-4 for guidance on when a foreign
transaction fee is considered charged by the
card issuer.) If an issuer charges the same
foreign transaction fee for purchases and
cash advances in a foreign currency or that
take place outside the United States or with
a foreign merchant, the issuer may disclose
this foreign transaction fee as shown in Sam-
ples G-10(B) and (C). Otherwise, the issuer
must revise the foreign transaction fee lan-
guage shown in Samples G-10(B) and (C) to
disclose clearly and conspicuously the
amount of the foreign transaction fee that
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applies to purchases and the amount of the
foreign transaction fee that applies to cash
advances.

3. ATM fees. An issuer is not required to
disclose pursuant to §226.5a(b)(8) any charges
imposed on a cardholder by an institution
other than the card issuer for the use of the
other institution’s ATM in a shared or inter-
change system.

5a(b)(9) Late payment fee.

1. Applicability. The disclosure of the fee for
a late payment includes only those fees that
will be imposed for actual, unanticipated
late payments. (See the commentary to
§226.4(c)(2) for additional guidance on late
payment fees. See Samples G-10(B) and G-
10(C) for guidance on how to disclose clearly
and conspicuously the late payment fee.)

5a(b)(10) Over-the-limit fee.

1. Applicability. The disclosure of fees for
exceeding a credit limit does not include fees
for other types of default or for services re-
lated to exceeding the limit. For example, no
disclosure is required of fees for reinstating
credit privileges or fees for the dishonor of
checks on an account that, if paid, would
cause the credit limit to be exceeded. (See
Samples G-10(B) and G-10(C) for guidance on
how to disclose clearly and conspicuously
the over-the-limit fee.)

5a(b)(13) Required insurance, debt cancella-
tion, or debt suspension coverage.

1. Content. See Sample G-10(B) for guidance
on how to comply with the requirements in
§226.5a(b)(13).

5a(b)(14) Available credit.

1. Calculating available credit. If the 15 per-
cent threshold test is met, the issuer must
disclose the available credit excluding op-
tional fees, and the available credit includ-
ing optional fees. In calculating the avail-
able credit to disclose in the table, the issuer
must consider all fees for the issuance or
availability of credit described in
§226.5a(b)(2), and any security deposit, that
will be imposed and charged to the account
when the account is opened, such as one-
time issuance and set-up fees. For example,
in calculating the available credit, issuers
must consider the first year’s annual fee and
the first month’s maintenance fee (as appli-
cable) if they are charged to the account on
the first billing statement. In calculating
the amount of the available credit including
optional fees, if optional fees could be
charged multiple times, the issuer shall as-
sume that the optional fee is only imposed
once. For example, if an issuer charges a fee
for each additional card issued on the ac-
count, the issuer in calculating the amount
of the available credit including optional
fees may assume that the cardholder re-
quests only one additional card. In disclosing
the available credit, the issuer shall round
down the available credit amount to the
nearest whole dollar.
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2. Content. See Sample G-10(C) for guidance
on how to provide the disclosure required by
§226.5a(b)(14) clearly and conspicuously.

5a(b)(15) Web site reference.

1. Content. See Samples G-10(B) and G-10(C)
for guidance on disclosing a reference to the
Web site established by the Board and a
statement that consumers may obtain on the
Web site information about shopping for and
using credit card accounts.

ba(c) Direct mail and electronic applications
and solicitations.

1. Mailed publications. Applications or so-
licitations contained in generally available
publications mailed to consumers (such as
subscription magazines) are subject to the
requirements applicable to take-ones in
§226.5a(e), rather than the direct mail re-
quirements of §226.5a(c). However, if a pri-
mary purpose of a card issuer’s mailing is to
offer credit or charge card accounts—for ex-
ample, where a card issuer ‘‘prescreens’ a
list of potential cardholders using credit cri-
teria, and then mails to the targeted group
its catalog containing an application or a so-
licitation for a card account—the direct mail
rules apply. In addition, a card issuer may
use a single application form as a take-one
(in racks in public locations, for example)
and for direct mailings, if the card issuer
complies with the requirements of §226.5a(c)
even when the form is used as a take-one—
that is, by presenting the required §226.5a
disclosures in a tabular format. When used in
a direct mailing, the credit term disclosures
must be accurate as of the mailing date
whether or not the §226.5a(e)(1)(ii) and
(e)(1)(iii) disclosures are included; when used
in a take-ome, the disclosures must be accu-
rate for as long as the take-one forms remain
available to the public if the §226.5a(e)(1)(ii)
and (e)(1)(iii) disclosures are omitted. (If
those disclosures are included in the take-
one, the credit term disclosures need only be
accurate as of the printing date.)

ba(d) Telephone applications and solicita-
tions.

1. Coverage. i. This paragraph applies if:

A. A telephone conversation between a
card issuer and consumer may result in the
issuance of a card as a consequence of an
issuer-initiated offer to open an account for
which the issuer does not require any appli-
cation (that is, a prescreened telephone solici-
tation).

B. The card issuer initiates the contact
and at the same time takes application in-
formation over the telephone.

ii. This paragraph does not apply to:

A. Telephone applications initiated by the
consumer.

B. Situations where no card will be
issued—because, for example, the consumer
indicates that he or she does not want the
card, or the card issuer decides either during
the telephone conversation or later not to
issue the card.
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2. Right to reject the plan. The right to re-
ject the plan referenced in this paragraph is
the same as the right to reject the plan de-
scribed in §226.5(b)(1)(iv). If an issuer sub-
stitutes the account-opening summary table
described in §226.6(b)(1) in lieu of the disclo-
sures specified in §226.5a(d)(2)(ii), the disclo-
sure specified in §226.5a(d)(2)(ii)(B) must ap-
pear in the table, if the issuer is required to
do so pursuant to §226.6(b)(2)(xiii). Other-
wise, the disclosure specified in
§226.5a(d)(2)(ii)(B) may appear either in or
outside the table containing the required
credit disclosures.

3. Substituting account-opening table for al-
ternative written disclosures. An issuer may
substitute the account-opening summary
table described in §226.6(b)(1) in lieu of the
disclosures specified in §226.5a.(d)(2)(ii).

ba(e) Applications and solicitations made
available to general public.

1. Coverage. Applications and solicitations
made available to the general public include
what are commonly referred to as take-one
applications typically found at counters in
banks and retail establishments, as well as
applications contained in catalogs, maga-
zines and other generally available publica-
tions. In the case of credit unions, this para-
graph applies to applications and solicita-
tions to open card accounts made available
to those in the general field of membership.

2. In-person applications and solicitations. In-
person applications and solicitations initi-
ated by a card issuer are subject to §226.5a(f),
not §226.5a(e). (See §226.5a(f) and accom-
panying commentary for rules relating to in-
person applications and solicitations.)

3. Toll-free telephone number. If a card
issuer, in complying with any of the disclo-
sure options of §226.5a(e), provides a tele-
phone number for consumers to call to ob-
tain credit information, the number must be
toll-free for nonlocal calls made from an
area code other than the one used in the card
issuer’s dialing area. Alternatively, a card
issuer may provide any telephone number
that allows a consumer to call for informa-
tion and reverse the telephone charges.

Sa(e)(1) Disclosure of required credit informa-
tion.

1. Date of printing. Disclosure of the month
and year fulfills the requirement to disclose
the date an application was printed.

2. Form of disclosures. The disclosures speci-
fied in §226.5a(e)(1)(ii) and (e)(1)(iii) may ap-
pear either in or outside the table containing
the required credit disclosures.

ba(e)(2) No disclosure of credit information.

1. When disclosure option available. A card
issuer may use this option only if the issuer
does not include on or with the application
or solicitation any statement that refers to
the credit disclosures required by §226.5a(b).
Statements such as no annual fee, low interest
rate, favorable rates, and low costs are deemed
to refer to the required credit disclosures
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and, therefore, may not be included on or
with the solicitation or application, if the
card issuer chooses to use this option.

bSa(e)(3) Prompt response to requests for infor-
mation.

1. Prompt disclosure. Information is prompt-
ly disclosed if it is given within 30 days of a
consumer’s request for information but in no
event later than delivery of the credit or
charge card.

2. Information disclosed. When a consumer
requests credit information, card issuers
need not provide all the required credit dis-
closures in all instances. For example, if dis-
closures have been provided in accordance
with §226.5a(e)(1) and a consumer calls or
writes a card issuer to obtain information
about changes in the disclosures, the issuer
need only provide the items of information
that have changed from those previously dis-
closed on or with the application or solicita-
tion. If a consumer requests information
about particular items, the card issuer need
only provide the requested information. If,
however, the card issuer has made disclo-
sures in accordance with the option in
§226.5a(e)(2) and a consumer calls or writes
the card issuer requesting information about
costs, all the required disclosure information
must be given.

3. Manner of response. A card issuer’s re-
sponse to a consumer’s request for credit in-
formation may be provided orally or in writ-
ing, regardless of the manner in which the
consumer’s request is received by the issuer.
Furthermore, the card issuer must provide
the information listed in §226.5a(e)(1). Infor-
mation provided in writing need not be in a
tabular format.

Sa(f) In-person applications and solicitations.

1. Coverage. i. This paragraph applies if:

A. An in-person conversation between a
card issuer and a consumer may result in the
issuance of a card as a consequence of an
issuer-initiated offer to open an account for
which the issuer does not require any appli-
cation (that is, a preapproved in-person solic-
itation).

B. The card issuer initiates the contact
and at the same time takes application in-
formation in person. For example, the fol-
lowing are covered:

1. A consumer applies in person for a car
loan at a financial institution and the loan
officer invites the consumer to apply for a
credit or charge card account; the consumer
accepts the invitation and submits an appli-
cation.

2. An employee of a retail establishment,
in the course of processing a sales trans-
action using a bank credit card, asks a cus-
tomer if he or she would like to apply for the
retailer’s credit or charge card; the customer
responds affirmatively and submits an appli-
cation.

ii. This paragraph does not apply to:
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A. In-person applications initiated by the
consumer.

B. Situations where no card will be
issued—because, for example, the consumer
indicates that he or she does not want the
card, or the card issuer decides during the in-
person conversation not to issue the card.

Section 226.5b—Requirements for Home-equity
Plans

1. Coverage. This section applies to all
open-end credit plans secured by the con-
sumer’s dwelling, as defined in §226.2(a)(19),
and is not limited to plans secured by the
consumer’s principal dwelling. (See the com-
mentary to §226.3(a), which discusses wheth-
er transactions are consumer or business-
purpose credit, for guidance on whether a
home equity plan is subject to Regulation Z.)

2. Changes to home equity plans entered into
on or after November 7, 1989. Section 226.9(c)
applies if, by written agreement under
§226.5b(f)(3)(iii), a creditor changes the terms
of a home equity plan—entered into on or
after November 7, 1989—at or before its
scheduled expiration, for example, by renew-
ing a plan on different terms. A new plan re-
sults, however, if the plan is renewed (with
or without changes to the terms) after the
scheduled expiration. The new plan is subject
to all open-end credit rules, including
§§226.5b, 226.6, and 226.15.

3. Transition rules and renewals of preexisting
plans. The requirements of this section do
not apply to home equity plans entered into
before November 7, 1989. The requirements of
this section also do not apply if the original
consumer, on or after November 7, 1989, re-
news a plan entered into prior to that date
(with or without changes to the terms). If, on
or after November 7, 1989, a security interest
in the consumer’s dwelling is added to a line
of credit entered into before that date, the
substantive restrictions of this section apply
for the remainder of the plan, but no new
disclosures are required under this section.

4. Disclosure of repayment phase—applica-
bility of requirements. Some plans provide in
the initial agreement for a period during
which no further draws may be taken and re-
payment of the amount borrowed is made.
All of the applicable disclosures in this sec-
tion must be given for the repayment phase.
Thus, for example, a creditor must provide
payment information about the repayment
phase as well as about the draw period, as re-
quired by §226.5b(d)(5). If the rate that will
apply during the repayment phase is fixed at
a known amount, the creditor must provide
an annual percentage rate under §226.5b(d)(6)
for that phase. If, however, a creditor uses an
index to determine the rate that will apply
at the time of conversion to the repayment
phase—even if the rate will thereafter be
fixed—the creditor must provide the infor-
mation in §226.5b(d)(12), as applicable.
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5. Payment terms—applicability of closed-end
provisions and substantive rules. All payment
terms that are provided for in the initial
agreement are subject to the requirements of
subpart B and not subpart C of the regula-
tion. Payment terms that are subsequently
added to the agreement may be subject to
subpart B or to subpart C, depending on the
circumstances. The following examples apply
these general rules to different situations:

e If the initial agreement provides for a re-
payment phase or for other payment terms
such as options permitting conversion of
part or all of the balance to a fixed rate dur-
ing the draw period, these terms must be dis-
closed pursuant to §§226.5b and 226.6, and not
under subpart C. Furthermore, the creditor
must continue to provide periodic state-
ments under §226.7 and comply with other
provisions of subpart B (such as the sub-
stantive requirements of §226.5b(f)) through-
out the plan, including the repayment phase.

e If the consumer and the creditor enter
into an agreement during the draw period to
repay all or part of the principal balance on
different terms (for example, with a fixed
rate of interest) and the amount of available
credit will be replenished as the principal
balance is repaid, the creditor must continue
to comply with subpart B. For example, the
creditor must continue to provide periodic
statements and comply with the substantive
requirements of §226.5b(f) throughout the
plan.

e If the consumer and creditor enter into
an agreement during the draw period to
repay all or part of the principal balance and
the amount of available credit will not be re-
plenished as the principal balance is repaid,
the creditor must give closed-end credit dis-
closures pursuant to subpart C for that new
agreement. In such cases, subpart B, includ-
ing the substantive rules, does not apply to
the closed-end credit transaction, although
it will continue to apply to any remaining
open-end credit available under the plan.

6. Spreader clause. When a creditor holds a
mortgage or deed of trust on the consumer’s
dwelling and that mortgage or deed of trust
contains a spreader clause (also known as a
dragnet or cross-collateralization clause),
subsequent occurrences such as the opening
of an open-end plan are subject to the rules
applicable to home equity plans to the same
degree as if a security interest were taken
directly to secure the plan, unless the cred-
itor effectively waives its security interest
under the spreader clause with respect to the
subsequent open-end credit extensions.

7. Appraisals and other valuations. For con-
sumer credit transactions subject to §226.5b
and secured by the consumer’s principal
dwelling, creditors and other persons must
comply with the requirements for appraisals
and other valuations under §226.42.
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5b(a) Form of Disclosure

5b(a)(1) General

1. Written disclosures. The disclosures re-
quired under this section must be clear and
conspicuous and in writing, but need not be
in a form the consumer can keep. (See the
commentary to §226.6(a)(3) for special rules
when disclosures required under §226.5b(d)
are given in a retainable form.)

2. Disclosure of annual percentage rate—more
conspicuous requirement. As provided in
§226.5(a)(2), when the term annual percentage
rate is required to be disclosed with a num-
ber, it must be more conspicuous than other
required disclosures.

3. Segregation of disclosures. While most of
the disclosures must be grouped together and
segregated from all unrelated information,
the creditor is permitted to include informa-
tion that explains or expands on the required
disclosures, including, for example:

e Any prepayment penalty

e How a substitute index may be chosen

e Actions the creditor may take short of
terminating and accelerating an outstanding
balance

e Renewal terms

e Rebate of fees

An example of information that does not ex-
plain or expand on the required disclosures
and thus cannot be included is the creditor’s
underwriting criteria, although the creditor
could provide such information separately
from the required disclosures.

4. Method of providing disclosures. A creditor
may provide a single disclosure form for all
of its home equity plans, as long as the dis-
closure describes all aspects of the plans. For
example, if the creditor offers several pay-
ment options, all such options must be dis-
closed. (See, however, the commentary to
§226.5b(d)(5)(iii) and (d)(12) (x) and (xi) for
disclosure requirements relating to these
provisions.) If any aspects of a plan are
linked together, the creditor must disclose
clearly the relationship of the terms to each
other. For example, if the consumer can only
obtain a particular payment option in con-
junction with a certain variable-rate feature,
this fact must be disclosed. A creditor has
the option of providing separate disclosure
forms for multiple options or variations in
features. For example, a creditor that offers
different payment options for the draw pe-
riod may prepare separate disclosure forms
for the two payment options. A creditor
using this alternative, however, must in-
clude a statement on each disclosure form
that the consumer should ask about the
creditor’s other home equity programs. (This
disclosure is required only for those pro-
grams available generally to the public.
Thus, if the only other programs available
are employee preferred-rate plans, for exam-
ple, the creditor would not have to provide
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this statement.) A creditor that receives a
request for information about other avail-
able programs must provide the additional
disclosures as soon as reasonably possible.

5. Form of electronic disclosures provided on
or with electronic applications. Creditors must
provide the disclosures required by this sec-
tion (including the brochure) on or with a
blank application that is made available to
the consumer in electronic form, such as on
a creditor’s Internet Web site. Creditors have
flexibility in satisfying this requirement.
Methods creditors could use to satisfy the re-
quirement include, but are not limited to,
the following examples:

i. The disclosures could automatically ap-
pear on the screen when the application ap-
pears;

ii. The disclosures could be located on the
same web page as the application (whether
or not they appear on the initial screen), if
the application contains a clear and con-
spicuous reference to the location of the dis-
closures and indicates that the disclosures
contain rate, fee, and other cost information,
as applicable;

iii. Creditors could provide a link to the
electronic disclosures on or with the applica-
tion as long as consumers cannot bypass the
disclosures before submitting the applica-
tion. The link would take the consumer to
the disclosures, but the consumer need not
be required to scroll completely through the
disclosures; or

iv. The disclosures could be located on the
same web page as the application without
necessarily appearing on the initial screen,
immediately preceding the button that the
consumer will click to submit the applica-
tion.

Whatever method is used, a creditor need
not confirm that the consumer has read the
disclosures.

5b(a)(2) Precedence of Certain Disclosures

1. Precedence rule. The list of conditions
provided at the creditor’s option under
§226.5b(d)(4)(iii) need not precede the other
disclosures.

Paragraph 5b(a)(3)

1. Form of disclosures. Whether disclosures
must be in electronic form depends upon the
following:

i. If a consumer accesses a home equity
credit line application electronically (other
than as described under ii. below), such as
online at a home computer, the creditor
must provide the disclosures in electronic
form (such as with the application form on
its Web site) in order to meet the require-
ment to provide disclosures in a timely man-
ner on or with the application. If the cred-
itor instead mailed paper disclosures to the
consumer, this requirement would not be
met.
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ii. In contrast, if a consumer is physically
present in the creditor’s office, and accesses
a home equity credit line application elec-
tronically, such as via a terminal or kiosk
(or if the consumer uses a terminal or kiosk
located on the premises of an affiliate or
third party that has arranged with the cred-
itor to provide applications to consumers),
the creditor may provide disclosures in ei-
ther electronic or paper form, provided the
creditor complies with the timing, delivery,
and retainability requirements of the regula-
tion.

5b(b) Time of Disclosures

1. Mail and telephone applications. If the
creditor sends applications through the mail,
the disclosures and a brochure must accom-
pany the application. If an application is
taken over the telephone, the disclosures and
brochure may be delivered or mailed within
three business days of taking the applica-
tion. If an application is mailed to the con-
sumer following a telephone request, how-
ever, the creditor also must send the disclo-
sures and a brochure along with the applica-
tion.

2. General purpose applications. The disclo-
sures and a brochure need not be provided
when a general purpose application is given
to a consumer unless (1) the application or
materials accompanying it indicate that it
can be used to apply for a home equity plan
or (2) the application is provided in response
to a consumer’s specific inquiry about a
home equity plan. On the other hand, if a
general purpose application is provided in re-
sponse to a consumer’s specific inquiry only
about credit other than a home equity plan,
the disclosures and brochure need not be pro-
vided even if the application indicates it can
be used for a home equity plan, unless it is

accompanied by promotional information
about home equity plans.
3. Publicly-available applications. Some

creditors make applications for home equity
plans, such as take-ones, available without
the need for a consumer to request them.
These applications must be accompanied by
the disclosures and a brochure, such as by at-
taching the disclosures and brochure to the
application form.

4. Response cards. A creditor may solicit
consumers for its home equity plan by mail-
ing a response card which the consumer re-
turns to the creditor to indicate interest in
the plan. If the only action taken by the
creditor upon receipt of the response card is
to send the consumer an application form or
to telephone the consumer to discuss the
plan, the creditor need not send the disclo-
sures and brochure with the response card.

5. Denial or withdrawal of application. In sit-
uations where footnote 10a permits the cred-
itor a three-day delay in providing disclo-
sures and the brochure, if the creditor deter-
mines within that period that an application
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will not be approved, the creditor need not
provide the consumer with the disclosures or
brochure. Similarly, if the consumer with-
draws the application within this three-day
period, the creditor need not provide the dis-
closures or brochure.

6. Intermediary agent or broker. In deter-
mining whether or not an application in-
volves an intermediary agent or broker as dis-
cussed in footnote 10a, creditors should con-
sult the provisions in comment 19(b)-3.

5b(c) Duties of Third Parties

1. Disclosure requirements. Although third
parties who give applications to consumers
for home equity plans must provide the bro-
chure required under §226.5b(e) in all cases,
such persons need provide the disclosures re-
quired under §226.5b(d) only in certain in-
stances. A third party has no duty to obtain
disclosures about a creditor’s home equity
plan or to create a set of disclosures based on
what it knows about a creditor’s plan. If,
however, a creditor provides the third party
with disclosures along with its application
form, the third party must give the disclo-
sures to the consumer with the application
form. The duties under this section are those
of the third party; the creditor is not respon-
sible for ensuring that a third party complies
with those obligations. If an intermediary
agent or broker takes an application over
the telephone or receives an application con-
tained in a magazine or other publication,
footnote 10a permits that person to mail the
disclosures and brochure within three busi-
ness days of receipt of the application. (See
the commentary to §226.5b(h) about imposi-
tion of nonrefundable fees.)

5b(d) Content of Disclosures

1. Disclosures given as applicable. The disclo-
sures required under this section need be
made only as applicable. Thus, for example,
if negative amortization cannot occur in a
home equity plan, a reference to it need not
be made.

2. Duty to respond to requests for information.
If the consumer, prior to the opening of a
plan, requests information as suggested in
the disclosures (such as the current index
value or margin), the creditor must provide
this information as soon as reasonably pos-
sible after the request.

5b(d)(1) Retention of Information

1. When disclosure not required. The creditor
need not disclose that the consumer should
make or otherwise retain a copy of the dis-
closures if they are retainable—for example,
if the disclosures are not part of an applica-
tion that must be returned to the creditor to
apply for the plan.
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5b(d)(2) Conditions for Disclosed Terms
Paragraph 5b(d)(2)(i)

1. Guaranteed terms. The requirement that
the creditor disclose the time by which an
application must be submitted to obtain the
disclosed terms does not require the creditor
to guarantee any terms. If a creditor chooses
not to guarantee any terms, it must disclose
that all of the terms are subject to change
prior to opening the plan. The creditor also
is permitted to guarantee some terms and
not others, but must indicate which terms
are subject to change.

2. Date for obtaining disclosed terms. The
creditor may disclose either a specific date
or a time period for obtaining the disclosed
terms. If the creditor discloses a time period,
the consumer must be able to determine
from the disclosure the specific date by
which an application must be submitted to
obtain any guaranteed terms. For example,
the disclosure might read, ‘“To obtain the
following terms, you must submit your ap-
plication within 60 days after the date ap-
pearing on this disclosure,”” provided the dis-
closure form also shows the date.

Paragraph 5b(Q)(2)(ii)

1. Relation to other provisions. Creditors
should consult the rules in §226.5b(g) regard-
ing refund of fees.

5b(d)(4) Possible Actions by Creditor
Paragraph 5b(d)(4)(i)

1. Fees imposed upon termination. This dis-
closure applies only to fees (such as penalty
or prepayment fees) that the creditor im-
poses if it terminates the plan prior to nor-
mal expiration. The disclosure does not
apply to fees that are imposed either when
the plan expires in accordance with the
agreement or if the consumer terminates the
plan prior to its scheduled maturity. In addi-
tion, the disclosure does not apply to fees as-
sociated with collection of the debt, such as
attorneys fees and court costs, or to in-
creases in the annual percentage rate linked
to the consumer’s failure to make payments.
The actual amount of the fee need not be dis-
closed.

2. Changes specified in the initial agreement.
If changes may occur pursuant to
§226.5b(f)(3)(1), a creditor must state that
certain changes will be implemented as spec-
ified in the initial agreement.

Paragraph 5b(d)(4)(iii)

1. Disclosure of conditions. In making this
disclosure, the creditor may provide a high-
lighted copy of the document that contains
such information, such as the contract or se-
curity agreement. The relevant items must
be distinguished from the other information
contained in the document. For example, the

Pt. 226, Supp. |

creditor may provide a cover sheet that spe-
cifically points out which contract provi-
sions contain the information, or may mark
the relevant items on the document itself.
As an alternative to disclosing the condi-
tions in this manner, the creditor may sim-
ply describe the conditions using the lan-
guage in §§226.5b(f)(2)(1)-(iii), 226.5b(f)(3)(1)
(regarding freezing the line when the max-
imum annual percentage rate is reached),
and 226.5b(f)(3)(vi) or language that is sub-
stantially similar. The condition contained
in §226.5b(f)(2)(iv) need not be stated. In de-
scribing specified changes that may be im-
plemented during the plan, the creditor may
provide a disclosure such as ‘‘Our agreement
permits us to make certain changes to the
terms of the line at specified times or upon
the occurrence of specified events.”’

2. Form of disclosure. The list of conditions
under §226.5b(d)(4)(iii) may appear with the
segregated disclosures or apart from them. If
the creditor elects to provide the list of con-
ditions with the segregated disclosures, the
list need not comply with the precedence
rule in §226.5b(a)(2).

5b(d)(5) Payment Terms
Paragraph 5b(d)(5)(i)

1. Length of the plan. The combined length
of the draw period and any repayment period
need not be stated. If the length of the re-
payment phase cannot be determined be-
cause, for example, it depends on the balance
outstanding at the beginning of the repay-
ment period, the creditor must state that
the length is determined by the size of the
balance. If the length of the plan is indefi-
nite (for example, because there is no time
limit on the period during which the con-
sumer can take advances), the creditor must
state that fact.

2. Renewal provisions. If, under the credit
agreement, a creditor retains the right to re-
view a line at the end of the specified draw
period and determine whether to renew or
extend the draw period of the plan, the possi-
bility of renewal or extension—regardless of
its likelihood—should be ignored for pur-
poses of the disclosures. For example, if an
agreement provides that the draw period is
five years and that the creditor may renew
the draw period for an additional five years,
the possibility of renewal should be ignored
and the draw period should be considered five
years. (See the commentary accompanying
§226.9(c)(1) dealing with change in terms re-
quirements.)

Paragraph 5b(d)(5)(ii)

1. Determination of the minimum periodic
payment. This disclosure must reflect how
the minimum periodic payment is deter-
mined, but need only describe the principal
and interest components of the payment.
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Other charges that may be part of the pay-
ment (as well as the balance computation
method) may, but need not, be described
under this provision.

2. Fixed rate and term payment options dur-
ing draw period. If the home equity plan per-
mits the consumer to repay all or part of the
balance during the draw period at a fixed
rate (rather than a variable rate) and over a
specified time period, this feature must be
disclosed. To illustrate, a variable-rate plan
may permit a consumer to elect during a
ten-year draw period to repay all or a por-
tion of the balance over a three-year period
at a fixed rate. The creditor must disclose
the rules relating to this feature including
the period during which the option can be se-
lected, the length of time over which repay-
ment can occur, any fees imposed for such a
feature, and the specific rate or a description
of the index and margin that will apply upon
exercise of this choice. For example, the
index and margin disclosure might state: “‘If
you choose to convert any portion of your
balance to a fixed rate, the rate will be the
highest prime rate published in the ‘Wall
Street Journal’ that is in effect at the date
of conversion plus a margin.” If the fixed
rate is to be determined according to an
index, it must be one that is outside the
creditor’s control and is publicly available in
accordance with §226.5b(f)(1). The effect of
exercising the option should not be reflected
elsewhere in the disclosures, such as in the
historical example required in
§226.5b(d)(12)(xi).

3. Balloon payments. In programs where the
occurrence of a balloon payment is possible,
the creditor must disclose the possibility of
a balloon payment even if such a payment is
uncertain or unlikely. In such cases, the dis-
closure might read, ‘“Your minimum pay-
ments may not be sufficient to fully repay
the principal that is outstanding on your
line. If they are not, you will be required to
pay the entire outstanding balance in a sin-
gle payment.” In programs where a balloon
payment will occur, such as programs with
interest-only payments during the draw pe-
riod and no repayment period, the disclo-
sures must state that fact. For example, the
disclosure might read, ‘“Your minimum pay-
ments will not repay the principal that is
outstanding on your line. You will be re-
quired to pay the entire outstanding balance
in a single payment.”” In making this disclo-
sure, the creditor is not required to use the
term ‘‘balloon payment.”” The creditor also
is not required to disclose the amount of the
balloon payment. (See, however, the require-
ment under §226.5b(d)(5)(iii).) The balloon
payment disclosure does not apply in cases
where repayment of the entire outstanding
balance would occur only as a result of ter-
mination and acceleration. The creditor also
need not make a disclosure about balloon
payments if the final payment could not be
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more than twice the amount of other min-
imum payments under the plan.

Paragraph 5b(d)(5)(iii)

1. Minimum periodic payment example. In dis-
closing the payment example, the creditor
may assume that the credit limit as well as
the outstanding balance is $10,000 if such an
assumption is relevant to calculating pay-
ments. (If the creditor only offers lines of
credit for less than $10,000, the creditor may
assume an outstanding balance of $5,000 in-
stead of $10,000 in making this disclosure.)
The example should reflect the payment
comprised only of principal and interest.
Creditors may provide an additional example
reflecting other charges that may be in-
cluded in the payment, such as credit insur-
ance premiums. Creditors may assume that
all months have an equal number of days,
that payments are collected in whole cents,
and that payments will fall on a business day
even though they may be due on a non-busi-
ness day. For variable-rate plans, the exam-
ple must be based on the last rate in the his-
torical example required in §226.5b(d)(12)(xi),
or a more recent rate. In cases where the last
rate shown in the historical example is dif-
ferent from the index value and margin (for
example, due to a rate cap), creditors should
calculate the rate by using the index value
and margin. A discounted rate may not be
considered a more recent rate in calculating
this payment example for either variable- or
fixed-rate plans.

2. Representative examples. In plans with
multiple payment options within the draw
period or within any repayment period, the
creditor may provide representative exam-
ples as an alternative to providing examples
for each payment option. The creditor may
elect to provide representative payment ex-
amples based on three categories of payment
options. The first category consists of plans
that permit minimum payment of only ac-
crued finance charges (interest only plans).
The second category includes plans in which
a fixed percentage or a fixed fraction of the
outstanding balance or credit limit (for ex-
ample, 2% of the balance or Yisoth of the bal-
ance) is used to determine the minimum
payment. The third category includes all
other types of minimum payment options,
such as a specified dollar amount plus any
accrued finance charges. Creditors may clas-
sify their minimum payment arrangements
within one of these three categories even if
other features exist, such as varying lengths
of a draw or repayment period, required pay-
ment of past due amounts, late charges, and
minimum dollar amounts. The creditor may
use a single example within each category to
represent the payment options in that cat-
egory. For example, if a creditor permits
minimum payments of 1%, 2%, 3% or 4% of
the outstanding balance, it may pick one of
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these four options and provide the example
required under §226.5b(d)(5)(iii) for that op-
tion alone.

The example used to represent a category
must be an option commonly chosen by con-
sumers, or a typical or representative exam-
ple. (See the commentary to §226.5b(d)(12) (x)
and (xi) for a discussion of the use of rep-
resentative examples for making those dis-
closures. Creditors using a representative ex-
ample within each category must use the
same example for purposes of the disclosures
under §226.5b (d)(5)(iii) and (d)(12) (x) and
(xi).) Creditors may use representative exam-
ples under §226.5b(d)(5) only with respect to
the payment example required under para-
graph (d)(5)(iii). Creditors must provide a full
narrative description of all payment options
under §226.5b(d)(5) (i) and (ii).

3. Examples for draw and repayment periods.
Separate examples must be given for the
draw and repayment periods unless the pay-
ments are determined the same way during
both periods. In setting forth payment exam-
ples for any repayment period under this sec-
tion (and the historical example under
§226.5b(d)(12)(xi)), creditors should assume a
$10,000 advance is taken at the beginning of
the draw period and is reduced according to
the terms of the plan. Creditors should not
assume an additional advance is taken at
any time, including at the beginning of any
repayment period.

4. Reverse mortgages. Reverse mortgages,
also known as reverse annuity or home eq-
uity conversion mortgages, in addition to
permitting the consumer to obtain advances,
may involve the disbursement of monthly
advances to the consumer for a fixed period
or until the occurrence of an event such as
the consumer’s death. Repayment of the re-
verse mortgage (generally a single payment
of principal and accrued interest) may be re-
quired to be made at the end of the disburse-
ments or, for example, upon the death of the
consumer. In disclosing these plans, credi-
tors must apply the following rules, as appli-
cable:

e If the reverse mortgage has a specified
period for advances and disbursements but
repayment is due only upon occurrence of a
future event such as the death of the con-
sumer, the creditor must assume that dis-
bursements will be made until they are
scheduled to end. The creditor must assume
repayment will occur when disbursements
end (or within a period following the final
disbursement which is not longer than the
regular interval between disbursements).
This assumption should be used even though
repayment may occur before or after the dis-
bursements are scheduled to end. In such
cases, the creditor may include a statement
such as ‘“‘The disclosures assume that you
will repay the line at the time the draw pe-
riod and our payments to you end. As pro-
vided in your agreement, your repayment
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may be rquired at a different time.”” The sin-
gle payment should be considered the ‘“‘min-
imum periodic payment’” and consequently
would not be treated as a balloon payment.
The example of the minimum payment under
§226.5b(d)(5)(iii) should assume a single
$10,000 draw.

e If the reverse mortgage has neither a
specified period for advances or disburse-
ments nor a specified repayment date and
these terms will be determined solely by ref-
erence to future events, including the con-
sumer’s death, the creditor may assume that
the draws and disbursements will end upon
the consumer’s death (estimated by using ac-
tuarial tables, for example) and that repay-
ment will be required at the same time (or
within a period following the date of the
final disbursement which is not longer than
the regular interval for disbursements). Al-
ternatively, the creditor may base the dis-
closures upon another future event it esti-
mates will be most likely to occur first. (If
terms will be determined by reference to fu-
ture events which do not include the con-
sumer’s death, the creditor must base the
disclosures upon the occurrence of the event
estimated to be most likely to occur first.)

e In making the disclosures, the creditor
must assume that all draws and disburse-
ments and accrued interest will be paid by
the consumer. For example, if the note has a
non-recourse provision providing that the
consumer is not obligated for an amount
greater than the value of the house, the cred-
itor must nonetheless assume that the full
amount to be drawn or disbursed will be re-
paid. In this case, however, the creditor may
include a statement such as ‘“The disclosures
assume full repayment of the amount ad-
vanced plus accrued interest, although the
amount you may be required to pay is lim-
ited by your agreement.”

e Some reverse mortgages provide that
some or all of the appreciation in the value
of the property will be shared between the
consumer and the creditor. The creditor
must disclose the appreciation feature, in-
cluding describing how the creditor’s share
will be determined, any limitations, and
when the feature may be exercised.

5b(d)(6) Annual Percentage Rate

1. Preferred-rate plans. If a creditor offers a
preferential fixed-rate plan in which the rate
will increase a specified amount upon the oc-
currence of a specified event, the creditor
must disclose the specific amount the rate
will increase.

5b(d)(7) Fees Imposed by Creditor

1. Applicability. The fees referred to in
§226.5b(d)(7) include items such as applica-
tion fees, points, annual fees, transaction
fees, fees to obtain checks to access the plan,
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and fees imposed for converting to a repay-
ment phase that is provided for in the origi-
nal agreement. This disclosure includes any
fees that are imposed by the creditor to use
or maintain the plan, whether the fees are
kept by the creditor or a third party. For ex-
ample, if a creditor requires an annual credit
report on the consumer and requires the con-
sumer to pay this fee to the creditor or di-
rectly to the third party, the fee must be
specifically stated. Third party fees to open
the plan that are initially paid by the con-
sumer to the creditor may be included in
this disclosure or in the disclosure under
§226.5b(d)(8).

2. Manner of describing fees. Charges may be
stated as an estimated dollar amount for
each fee, or as a percentage of a typical or
representative amount of credit. The cred-
itor may provide a stepped fee schedule in
which a fee will increase a specified amount
at a specified date. (See the discussion con-
tained in the commentary to §226.5b(f)(3)(i).)

3. Fees not required to be disclosed. Fees that
are not imposed to open, use, or maintain a
plan, such as fees for researching an account,
photocopying, paying late, stopping pay-
ment, having a check returned, exceeding
the credit limit, or closing out an account do
not have to be disclosed under this section.
Credit report and appraisal fees imposed to
investigate whether a condition permitting a
freeze continues to exist—as discussed in the
commentary to §226.5b(f)(3)(vi)—are not re-
quired to be disclosed under this section or
§226.5b(d)(8).

4. Rebates of closing costs. If closing costs
are imposed they must be disclosed, regard-
less of whether such costs may be rebated
later (for example, rebated to the extent of
any interest paid during the first year of the
plan).

5. Terms used in disclosure. Creditors need
not use the terms finance charge or other
charge in describing the fees imposed by the
creditor under this section or those imposed
by third parties under §226.5b(d)(8).

5b(d)(8) Fees Imposed by Third Parties to Open
a Plan

1. Applicability. Section 226.5b(d)(8) applies
only to fees imposed by third parties to open
the plan. Thus, for example, this section does
not require disclosure of a fee imposed by a
government agency at the end of a plan to
release a security interest. Fees to be dis-
closed include appraisal, credit report, gov-
ernment agency, and attorneys fees. In cases
where property insurance is required by the
creditor, the creditor either may disclose the
amount of the premium or may state that
property insurance is required. For example,
the disclosure might state, ‘““You must carry
insurance on the property that secures this
plan.”

2. Itemization of third-party fees. In all cases
creditors must state the total of third-party
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fees as a single dollar amount or a range ex-
cept that the total need not include costs for
property insurance if the creditor discloses
that such insurance is required. A creditor
has two options with regard to providing the
more detailed information about third party
fees. Creditors may provide a statement that
the consumer may request more specific cost
information about third party fees from the
creditor. As an alternative to including this

statement, creditors may ©provide an
itemization of such fees (by type and
amount) with the early disclosures. Any

itemization provided upon the consumer’s re-
quest need not include a disclosure about
property insurance.

3. Manner of describing fees. A good faith es-
timate of the amount of fees must be pro-
vided. Creditors may provide, based on a typ-
ical or representative amount of credit, a
range for such fees or state the dollar
amount of such fees. Fees may be expressed
on a unit cost basis, for example, $5 per $1,000
of credit.

4. Rebates of third party fees. Even if fees
imposed by third parties may be rebated,
they must be disclosed. (See the commentary
to §226.5b(d)(7).)

5b(d)(9) Negative Amortization

1. Disclosure required. In transactions where
the minimum payment will not or may not
be sufficient to cover the interest that ac-
crues on the outstanding balance, the cred-
itor must disclose that negative amortiza-
tion will or may occur. This disclosure is re-
quired whether or not the unpaid interest is
added to the outstanding balance upon which
interest is computed. A disclosure is not re-
quired merely because a loan calls for non-
amortizing or partially amortizing pay-
ments.

5b(d)(10) Transaction Requirements

1. Applicability. A limitation on automated
teller machine usage need not be disclosed
under this paragraph unless that is the only
means by which the consumer can obtain
funds.

5b(d)(12) Disclosures for Variable-Rate Plans

1. Variable-rate provisions. Sample forms in
appendix G-14 provide illustrative guidance
on the variable-rate rules.

Paragraph 5b(d)(12)(iv)

1. Determination of annual percentage rate. If
the creditor adjusts its index through the ad-
dition of a margin, the disclosure might
read, ‘“‘Your annual percentage rate is based
on the index plus a margin.” The creditor is
not required to disclose a specific value for
the margin.

638



Federal Reserve System

Paragraph 5b(d)(12)(viii)

1. Preferred-rate provisions. This paragraph
requires disclosure of preferred-rate provi-
sions, where the rate will increase upon the
occurrence of some event, such as the bor-
rower-employee leaving the creditor’s em-
ploy or the consumer closing an existing de-
posit account with the creditor.

2. Provisions on conversion to fixed rates. The
commentary to §226.5b(d)(5)(ii) discusses the
disclosure requirements for options permit-
ting the consumer to convert from a variable
rate to a fixed rate.

Paragraph 5b(d)(12)(iz)

1. Periodic limitations on increases in rates.
The creditor must disclose any annual limi-
tations on increases in the annual percent-
age rate. If the creditor bases its rate limita-
tion on 12 monthly billing cycles, such a lim-
itation should be treated as an annual cap.
Rate limitations imposed on less than an an-
nual basis must be stated in terms of a spe-
cific amount of time. For example, if the
creditor imposes rate limitations on only a
semiannual basis, this must be expressed as
a rate limitation for a six-month time pe-
riod. If the creditor does not impose periodic
limitations (annual or shorter) on rate in-
creases, the fact that there are no annual
rate limitations must be stated.

2. Maximum limitations on increases in rates.
The maximum annual percentage rate that
may be imposed under each payment option
over the term of the plan (including the draw
period and any repayment period provided
for in the initial agreement) must be pro-
vided. The creditor may disclose this rate as
a specific number (for example, 18%) or as a
specific amount above the initial rate. For
example, this disclosure might read, ‘“The
maximum annual percentage rate that can
apply to your line will be 5 percentage points
above your initial rate.” If the creditor
states the maximum rate as a specific
amount above the initial rate, the creditor
must include a statement that the consumer
should inquire about the rate limitations
that are currently available. If an initial dis-
count is not taken into account in applying
maximum rate limitations, that fact must be
disclosed. If separate overall limitations
apply to rate increases resulting from events
such as the exercise of a fixed-rate conver-
sion option or leaving the creditor’s employ,
those limitations also must be stated. Limi-
tations do not include legal limits in the na-
ture of usury or rate ceilings under state or
federal statutes or regulations.

3. Form of disclosures. The creditor need not
disclose each periodic or maximum rate limi-
tation that is currently available. Instead,
the creditor may disclose the range of the
lowest and highest periodic and maximum
rate limitations that may be applicable to
the creditor’s home equity plans. Creditors
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using this alternative must include a state-
ment that the consumer should inquire
about the rate limitations that are currently
available.

Paragraph 5b(d)(12)(x)

1. Maximum rate payment example. In calcu-
lating the payment creditors should assume
the maximum rate is in effect. Any dis-
counted or premium initial rates or periodic
rate limitations should be ignored for pur-
poses of this disclosure. If a range is used to
disclose the maximum cap under
§226.5b(d)(12)(ix), the highest rate in the
range must be used for the disclosure under
this paragraph. As an alternative to making
disclosures based on each payment option,
the creditor may choose a representative ex-
ample within the three categories of pay-
ment options upon which to base this disclo-
sure. (See the commentary to §226.5b(d)(5).)
However, separate examples must be pro-
vided for the draw period and for any repay-
ment period unless the payment is deter-
mined the same way in both periods. Credi-
tors should calculate the example for the re-
payment period based on an assumed $10,000
balance. (See the commentary to
§226.5b(d)(6) for a discussion of the -cir-
cumstances in which a creditor may use a
lower outstanding balance.)

2. Time the maximum rate could be reached.
In stating the date or time when the max-
imum rate could be reached, creditors should
assume the rate increases as rapidly as pos-
sible under the plan. In calculating the date
or time, creditors should factor in any dis-
counted or premium initial rates and peri-
odic rate limitations. This disclosure must
be provided for the draw phase and any re-
payment phase. Creditors should assume the
index and margin shown in the last year of
the historical example (or a more recent
rate) is in effect at the beginning of each
phase.

Paragraph 5b(d)(12)(xi)

1. Index movement. Index values and annual
percentage rates must be shown for the en-
tire 15 years of the historical example and
must be based on the most recent 15 years.
The example must be updated annually to re-
flect the most recent 15 years of index values
as soon as reasonably possible after the new
index value becomes available. If the values
for an index have not been available for 15
years, a creditor need only go back as far as
the values have been available and may start
the historical example at the year for which
values are first available.

2. Selection of indexr values. The historical
example must reflect the method of choosing
index values for the plan. For example, if an
average of index values is used in the plan,
averages must be used in the example, but if
an index value as of a particular date is used,
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a single index value must be shown. The
creditor is required to assume one date (or
one period, if an average is used) within a
yvear on which to base the history of index
values. The creditor may choose to use index
values as of any date or period as long as the
index value as of this date or period is used
for each year in the example. Only one index
value per year need be shown, even if the
plan provides for adjustments to the annual
percentage rate or payment more than once
in a year. In such cases, the creditor can as-
sume that the index rate remained constant
for the full year for the purpose of calcu-
lating the annual percentage rate and pay-
ment.

3. Selection of margin. A value for the mar-
gin must be assumed in order to prepare the
example. A creditor may select a representa-
tive margin that it has used with the index
during the six months preceding preparation
of the disclosures and state that the margin
is one that it has used recently. The margin
selected may be used until the creditor annu-
ally updates the disclosure form to reflect
the most recent 15 years of index values.

4. Amount of discount or premium. In reflect-
ing any discounted or premium initial rate,
the creditor may select a discount or pre-
mium that it has used during the six months
preceding preparation of the disclosures, and
should disclose that the discount or premium
is one that the creditor has used recently.
The discount or premium should be reflected
in the example for as long as it is in effect.
The creditor may assume that a discount or
premium that would have been in effect for
any part of a year was in effect for the full
year for purposes of reflecting it in the his-
torical example.

5. Rate limitations. Limitations on both
periodic and maximum rates must be re-
flected in the historical example. If ranges of
rate limitations are provided under
§226.5b(d)(12)(ix), the highest rates provided
in those ranges must be used in the example.
Rate limitations that may apply more often
than annually should be treated as if they
were annual limitations. For example, if a
creditor imposes a 1% cap every six months,
this should be reflected in the example as if
it were a 2% annual cap.

6. Assumed advances. The creditor should
assume that the $10,000 balance is an advance
taken at the beginning of the first billing
cycle and is reduced according to the terms
of the plan, and that the consumer takes no
subsequent draws. As discussed in the com-
mentary to §226.5b(d)(5), creditors should not
assume an additional advance is taken at the
beginning of any repayment period. If appli-
cable, the creditor may assume the $10,000 is
both the advance and the credit limit. (See
the commentary to §226.5b(d)(5) for a discus-
sion of the circumstances in which a creditor
may use a lower outstanding balance.)
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7. Representative payment options. The cred-
itor need not provide an historical example
for all of its various payment options, but
may select a representative payment option
within each of the three categories of pay-
ments upon which to base its disclosure. (See
the commentary to §226.5b(d)(5).)

8. Payment information. The payment fig-
ures in the historical example must reflect
all significant program terms. For example,
features such as rate and payment caps, a
discounted initial rate, negative amortiza-
tion, and rate carryover must be taken into
account in calculating the payment figures
if these would have applied to the plan. The
historical example should include payments
for as much of the length of the plan as
would occur during a 15-year period. For ex-
ample:

e If the draw period is 10 years and the re-
payment period is 15 years, the example
should illustrate the entire 10-year draw pe-
riod and the first 5 years of the repayment
period.

e If the length of the draw period is 15
years and there is a 15-year repayment
phase, the historical example must reflect
the payments for the 15-year draw period and
would not show any of the repayment period.
No additional historical example would be
required to reflect payments for the repay-
ment period.

e If the length of the plan is less than 15
years, payments in the historical example
need only be shown for the number of years
in the term. In such cases, however, the cred-
itor must show the index values, margin and
annual percentage rates and continue to re-
flect all significant plan terms such as rate
limitations for the entire 15 years.

A creditor need show only a single payment
per year in the example, even though pay-
ments may vary during a year. The calcula-
tions should be based on the actual payment
computation formula, although the creditor
may assume that all months have an equal
number of days. The creditor may assume
that payments are made on the last day of
the billing cycle, the billing date or the pay-
ment due date, but must be consistent in the
manner in which the period used to illus-
trate payment information is selected. Infor-
mation about balloon payments and remain-
ing balance may, but need not, be reflected
in the example.

9. Disclosures for repayment period. The his-
torical example must reflect all features of
the repayment period, including the appro-
priate index values, margin, rate limita-
tions, length of the repayment period, and
payments. For example, if different indices
are used during the draw and repayment pe-
riods, the index values for that portion of the
15 years that reflect the repayment period
must be the values for the appropriate index.

10. Reverse mortgages. The historical exam-
ple for reverse mortgages should reflect 15
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years of index values and annual percentage
rates, but the payment column should be
blank until the year that the single payment
will be made, assuming that payment is esti-
mated to occur within 15 years. (See the
commentary to §226.5b(d)(5) for a discussion
of reverse mortgages.)

5b(e) Brochure

1. Substitutes. A brochure is a suitable sub-
stitute for the Board’s home equity brochure
if it is, at a minimum, comparable to the
Board’s brochure in substance and com-
prehensiveness. Creditors are permitted to
provide more detailed information than is
contained in the Board’s brochure.

2. Effect of third party delivery of brochure. If
a creditor determines that a third party has
provided a consumer with the required bro-
chure pursuant to §226.5b(c), the creditor
need not give the consumer a second bro-
chure.

5b(f) Limitations on Home Equity Plans

1. Coverage. Section 226.5b(f) limits both ac-
tions that may be taken and language that
may be included in contracts, and applies to
any assignee or holder as well as to the origi-
nal creditor. The limitations apply to the
draw period and any repayment period, and
to any renewal or modification of the origi-
nal agreement.

Paragraph 5b(f)(1)

1. External index. A creditor may change
the annual percentage rate for a plan only if
the change is based on an index outside the
creditor’s control. Thus, a creditor may not
make rate changes based on its own prime
rate or cost of funds and may not reserve a
contractual right to change rates at its dis-
cretion. A creditor is permitted, however, to
use a published prime rate, such as that in
the Wall Street Journal, even if the bank’s
own prime rate is one of several rates used to
establish the published rate.

2. Publicly available. The index must be
available to the public. A publicly available
index need not be published in a newspaper,
but it must be one the consumer can inde-
pendently obtain (by telephone, for example)
and use to verify rates imposed under the
plan.

3. Provisions not prohibited. This paragraph
does not prohibit rate changes that are spe-
cifically set forth in the agreement. For ex-
ample, stepped-rate plans, in which specified
rates are imposed for specified periods, are
permissible. In addition, preferred-rate pro-
visions, in which the rate increases by a
specified amount upon the occurrence of a
specified event, also are permissible.

Paragraph 5b(f)(2)

1. Limitations on termination and accelera-
tion. In general, creditors are prohibited
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from terminating and accelerating payment
of the outstanding balance before the sched-
uled expiration of a plan. However, creditors
may take these actions in the four cir-
cumstances specified in §226.5b(f)(2). Credi-
tors are not permitted to specify in their
contracts any other events that allow termi-
nation and acceleration beyond those per-
mitted by the regulation. Thus, for example,
an agreement may not provide that the bal-
ance is payable on demand nor may it pro-
vide that the account will be terminated and
the balance accelerated if the rate cap is
reached.

2. Other actions permitted. If an event per-
mitting termination and acceleration oc-
curs, a creditor may instead take actions
short of terminating and accelerating. For
example, a creditor could temporarily or per-
manently suspend further advances, reduce
the credit limit, change the payment terms,
or require the consumer to pay a fee. A cred-
itor also may provide in its agreement that
a higher rate or higher fees will apply in cir-
cumstances under which it would otherwise
be permitted to terminate the plan and ac-
celerate the balance. A creditor that does
not immediately terminate an account and
accelerate payment or take another per-
mitted action may take such action at a
later time, provided one of the conditions
permitting termination and acceleration ex-
ists at that time.

Paragraph 5b(f)(2)(i)

1. Fraud or material misrepresentation. A
creditor may terminate a plan and accel-
erate the balance if there has been fraud or
material misrepresentation by the consumer
in connection with the plan. This exception
includes fraud or misrepresentation at any
time, either during the application process
or during the draw period and any repay-
ment period. What constitutes fraud or mis-
representation is determined by applicable
state law and may include acts of omission
as well as overt acts, as long as any nec-
essary intent on the part of the consumer ex-
ists.

Paragraph 5b(f)(2)(ii)

1. Failure to meet repayment terms. A cred-
itor may terminate a plan and accelerate the
balance when the consumer fails to meet the
repayment terms provided for in the agree-
ment. However, a creditor may terminate
and accelerate under this provision only if
the consumer actually fails to make pay-
ments. For example, a creditor may not ter-
minate and accelerate if the consumer, in
error, sends a payment to the wrong loca-
tion, such as a branch rather than the main
office of the creditor. If a consumer files for
or is placed in bankruptcy, the creditor may
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terminate and accelerate under this provi-
sion if the consumer fails to meet the repay-
ment terms of the agreement. This section
does not override any state or other law that
requires a right-to-cure notice, or otherwise
places a duty on the creditor before it can
terminate a plan and accelerate the balance.

Paragraph 5b(f)(2)(iii)

1. Impairment of security. A creditor may
terminate a plan and accelerate the balance
if the consumer’s action or inaction ad-
versely affects the creditor’s security for the
plan, or any right of the creditor in that se-
curity. Action or inaction by third parties
does not, in itself, permit the creditor to ter-
minate and accelerate.

2. Examples. A creditor may terminate and
accelerate, for example, if:

e The consumer transfers title to the prop-
erty or sells the property without the per-
mission of the creditor

e The consumer fails to maintain required
insurance on the dwelling

e The consumer fails to pay taxes on the
property

e The consumer permits the filing of a lien
senior to that held by the creditor

e The sole consumer obligated on the plan
dies

e The property is taken through eminent
domain

e A prior lienholder forecloses
By contrast, the filing of a judgment against
the consumer would permit termination and
acceleration only if the amount of the judg-
ment and collateral subject to the judgment
is such that the creditor’s security is ad-
versely affected. If the consumer commits
waste or otherwise destructively uses or fails
to maintain the property such that the ac-
tion adversely affects the security, the plan
may be terminated and the balance acceler-
ated. Illegal use of the property by the con-
sumer would permit termination and accel-
eration if it subjects the property to seizure.
If one of two consumers obligated on a plan
dies the creditor may terminate the plan and
accelerate the balance if the security is ad-
versely affected. If the consumer moves out
of the dwelling that secures the plan and
that action adversely affects the security,
the creditor may terminate a plan and accel-
erate the balance.

Paragraph 5b(f)(3)

1. Scope of provision. In general, a creditor
may not change the terms of a plan after it
is opened. For example, a creditor may not
increase any fee or impose a new fee once the
plan has been opened, even if the fee is
charged by a third party, such as a credit re-
porting agency, for a service. The change of
terms prohibition applies to all features of a
plan, not only those required to be disclosed
under this section. For example, this provi-
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sion applies to charges imposed for late pay-
ment, although this fee is not required to be
disclosed under §226.5b(d)(7).

2. Charges mnot covered. There are three
charges not covered by this provision. A
creditor may pass on increases in taxes since
such charges are imposed by a governmental
body and are beyond the control of the cred-
itor. In addition, a creditor may pass on in-
creases in premiums for property insurance
that are excluded from the finance charge
under §226.4(d)(2), since such insurance pro-
vides a benefit to the consumer independent
of the use of the line and is often maintained
notwithstanding the line. A creditor also
may pass on increases in premiums for credit
insurance that are excluded from the finance
charge under §226.4(d)(1), since the insurance
is voluntary and provides a benefit to the
consumer.

Paragraph 5b(f)(3)(i)

1. Changes provided for in agreement. A cred-
itor may provide in the initial agreement
that further advances will be prohibited or
the credit line reduced during any period in
which the maximum annual percentage rate
is reached. A creditor also may provide for
other specific changes to take place upon the
occurrence of specific events. Both the trig-
gering event and the resulting modification
must be stated with specificity. For example,
in home equity plans for employees, the
agreement could provide that a specified
higher rate or margin will apply if the bor-
rower’s employment with the creditor ends.
A contract could contain a stepped-rate or
stepped-fee schedule providing for specified
changes in the rate or the fees on certain
dates or after a specified period of time. A
creditor also may provide in the initial
agreement that it will be entitled to a share
of the appreciation in the value of the prop-
erty as long as the specific appreciation
share and the specific circumstances which
require the payment of it are set forth. A
contract may permit a consumer to switch
among minimum payment options during
the plan.

2. Prohibited provisions. A creditor may not
include a general provision in its agreement
permitting changes to any or all of the terms
of the plan. For example, creditors may not
include ‘‘boilerplate’ language in the agree-
ment stating that they reserve the right to
change the fees imposed under the plan. In
addition, a creditor may not include any
‘““triggering events’’ or responses that the
regulation expressly addresses in a manner
different from that provided in the regula-
tion. For example, an agreement may not
provide that the margin in a variable-rate
plan will increase if there is a material
change in the consumer’s financial cir-
cumstances, because the regulation specifies
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that temporarily freezing the line or low-
ering the credit limit is the permissible re-
sponse to a material change in the con-
sumer’s financial circumstances. Similarly a
contract cannot contain a provision allowing
the creditor to freeze a line due to an insig-
nificant decline in property value since the
regulation allows that response only for a
significant decline.

Paragraph 5b(f)(3)(ii)

1. Substitution of indexr. A creditor may
change the index and margin used under the
plan if the original index becomes unavail-
able, as long as historical fluctuations in the
original and replacement indices were sub-
stantially similar, and as long as the re-
placement index and margin will produce a
rate similar to the rate that was in effect at
the time the original index became unavail-
able. If the replacement index is newly es-
tablished and therefore does not have any
rate history, it may be used if it produces a
rate substantially similar to the rate in ef-
fect when the original index became unavail-
able.

Paragraph 5b(f)(3)(iii)

1. Changes by written agreement. A creditor
may change the terms of a plan if the con-
sumer expressly agrees in writing to the
change at the time it is made. For example,
a consumer and a creditor could agree in
writing to change the repayment terms from
interest-only payments to payments that re-
duce the principal balance. The provisions of
any such agreement are governed by the lim-
itations in §226.5b(f). For example, a mutual
agreement could not provide for future an-
nual percentage rate changes based on the
movement of an index controlled by the
creditor or for termination and acceleration
under circumstances other than those speci-
fied in the regulation. By contrast, a con-
sumer could agree to a new credit limit for
the plan, although the agreement could not
permit the creditor to later change the cred-
it limit except by a subsequent written
agreement or in the circumstances described
in §226.5b(f)(3)(vi).

2. Written agreement. The change must be
agreed to in writing by the consumer. Credi-
tors are not permitted to assume consent be-
cause the consumer uses an account, even if
use of an account would otherwise constitute
acceptance of a proposed change under state
law.

Paragraph 5b(f)(3)(iv)

1. Beneficial changes. After a plan is opened,
a creditor may make changes that unequivo-
cally benefit the consumer. Under this provi-
sion, a creditor may offer more options to
consumers, as long as existing options re-
main. For example, a creditor may offer the
consumer the option of making lower month-
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ly payments or could increase the credit
limit. Similarly, a creditor wishing to ex-
tend the length of the plan on the same
terms may do so. Creditors are permitted to
temporarily reduce the rate or fees charged
during the plan (though a change in terms
notice may be required under §226.9(c) when
the rate or fees are returned to their original
level). Creditors also may offer an additional
means of access to the line, even if fees are
associated with using the device, provided
the consumer retains the ability to use prior
access devices on the original terms.

Paragraph 5b(f)(3)(v)

1. Insignificant changes. A creditor is per-
mitted to make insignificant changes after a
plan is opened. This rule accommodates
operational and similar problems, such as
changing the address of the creditor for pur-
poses of sending payments. It does not per-
mit a creditor to change a term such as a fee
charged for late payments.

2. Examples of insignificant changes. Credi-
tors may make minor changes to features
such as the billing cycle date, the payment
due date (as long as the consumer does not
have a diminished grace period if one is pro-
vided), and the day of the month on which
index values are measured to determine
changes to the rate for variable-rate plans. A
creditor also may change its rounding prac-
tice in accordance with the tolerance rules
set forth in §226.14 (for example, stating an
exact APR of 14.3333 percent as 14.3 percent,
even if it had previously been stated as 14.33
percent). A creditor may change the balance
computation method it uses only if the
change produces an insignificant difference
in the finance charge paid by the consumer.
For example, a creditor may switch from
using the average daily balance method (in-
cluding new transactions) to the daily bal-
ance method (including new transactions).

Paragraph 5b(f)(3)(vi)

1. Suspension of credit privileges or reduction
of credit limit. A creditor may prohibit addi-
tional extensions of credit or reduce the
credit limit in the circumstances specified in
this section of the regulation. In addition, as
discussed under §226.5b(f)(3)(i), a creditor
may contractually reserve the right to take
such actions when the maximum annual per-
centage rate is reached. A creditor may not
take these actions wunder other cir-
cumstances, unless the creditor would be
permitted to terminate the line and accel-
erate the balance as described in §226.5b(f)(2).
The creditor’s right to reduce the credit
limit does not permit reducing the limit
below the amount of the outstanding balance
if this would require the consumer to make
a higher payment.
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2. Temporary nature of suspension or reduc-
tion. Creditors are permitted to prohibit ad-
ditional extensions of credit or reduce the
credit limit only while one of the designated
circumstances exists. When the cir-
cumstance justifying the creditor’s action
ceases to exist, credit privileges must be re-
instated, assuming that no other cir-
cumstance permitting such action exists at
that time.

3. Imposition of fees. If not prohibited by
state law, a creditor may collect only bona
fide and reasonable appraisal and credit re-
port fees if such fees are actually incurred in
investigating whether the condition permit-
ting the freeze continues to exist. A creditor
may not, in any circumstances, impose a fee
to reinstate a credit line once the condition
has been determined not to exist.

4. Reinstatement of credit privileges. Credi-
tors are responsible for ensuring that credit
privileges are restored as soon as reasonably
possible after the condition that permitted
the creditor’s action ceases to exist. One way
a creditor can meet this responsibility is to
monitor the line on an ongoing basis to de-
termine when the condition ceases to exist.
The creditor must investigate the condition
frequently enough to assure itself that the
condition permitting the freeze continues to
exist. The frequency with which the creditor
must investigate to determine whether a
condition continues to exist depends upon
the specific condition permitting the freeze.
As an alternative to such monitoring, the
creditor may shift the duty to the consumer
to request reinstatement of credit privileges
by providing a notice in accordance with
§226.9(c)(1)(iii). A creditor may require a re-
instatement request to be in writing if it no-
tifies the consumer of this requirement on
the notice provided under §226.9(c)(1)(iii).
Once the consumer requests reinstatement,
the creditor must promptly investigate to
determine whether the condition allowing
the freeze continues to exist. Under this al-
ternative, the creditor has a duty to inves-
tigate only upon the consumer’s request.

5. Suspension of credit privileges following re-
quest by consumer. A creditor may honor a
specific request by a consumer to suspend
credit privileges. If the consumer later re-
quests that the creditor reinstate credit
privileges, the creditor must do so provided
no other circumstance justifying a suspen-
sion exists at that time. If two or more con-
sumers are obligated under a plan and each
has the ability to take advances, the agree-
ment may permit any of the consumers to
direct the creditor not to make further ad-
vances. A creditor may require that all per-
sons obligated under a plan request rein-
statement.

6. Significant decline defined. What con-
stitutes a significant decline for purposes of
§226.5b(f)(3)(vi)(A) will vary according to in-
dividual circumstances. In any event, if the
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value of the dwelling declines such that the
initial difference between the credit limit
and the available equity (based on the prop-
erty’s appraised value for purposes of the
plan) is reduced by fifty percent, this con-
stitutes a significant decline in the value of
the dwelling for purposes of
§226.5b(£)(3)(vi)(A). For example, assume that
a house with a first mortgage of $50,000 is ap-
praised at $100,000 and the credit limit is
$30,000. The difference between the credit
limit and the available equity is $20,000, half
of which is $10,000. The creditor could pro-
hibit further advances or reduce the credit
limit if the value of the property declines
from $100,000 to $90,000. This provision does
not require a creditor to obtain an appraisal
before suspending credit privileges although
a significant decline must occur before sus-
pension can occur.

7. Material change in financial circumstances.
Two conditions must be met for
§226.5b(f)(3)(vi)(B) to apply. First, there must
be a ‘“‘material change’ in the consumer’s fi-
nancial circumstances, such as a significant
decrease in the consumer’s income. Second,
as a result of this change, the creditor must
have a reasonable belief that the consumer
will be unable to fulfill the payment obliga-
tions of the plan. A creditor may, but does
not have to, rely on specific evidence (such
as the failure to pay other debts) in con-
cluding that the second part of the test has
been met. A creditor may prohibit further
advances or reduce the credit limit under
this section if a consumer files for or is
placed in bankruptcy.

8. Default of a material obligation. Creditors
may specify events that would qualify as a
default of a material obligation under
§226.5b(f)(3)(vi)(C). For example, a creditor
may provide that default of a material obli-
gation will exist if the consumer moves out
of the dwelling or permits an intervening
lien to be filed that would take priority over
future advances made by the creditor.

9. Government limits on the annual percent-
age rate. Under §226.5b(f)(3)(vi)(D), a creditor
may prohibit further advances or reduce the
credit limit if, for example, a state usury law
is enacted which prohibits a creditor from
imposing the agreed-upon annual percentage
rate.

5b(9) Refund of Fees

1. Refund of fees required. If any disclosed
term, including any term provided upon re-
quest pursuant to §226.5b(d), changes be-
tween the time the early disclosures are pro-
vided to the consumer and the time the plan
is opened, and the consumer as a result de-
cides to not enter into the plan, a creditor
must refund all fees paid by the consumer in
connection with the application. All fees, in-
cluding credit report fees and appraisal fees,
must be refunded whether such fees are paid
to the creditor or directly to third parties. A
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consumer is entitled to a refund of fees under
these circumstances whether or not terms
are guaranteed by the creditor under
§226.5b(d)(2)(1).

2. Variable-rate plans. The right to a refund
of fees does not apply to changes in the an-
nual percentage rate resulting from fluctua-
tions in the index value in a variable-rate
plan. Also, if the maximum annual percent-
age rate is expressed as an amount over the
initial rate, the right to refund of fees would
not apply to changes in the cap resulting
from fluctuations in the index value.

3. Changes in terms. If a term, such as the
maximum rate, is stated as a range in the
early disclosures, and the term ultimately
applicable to the plan falls within that
range, a change does not occur for purposes
of this section. If, however, no range is used
and the term is changed (for example, a rate
cap of 6 rather than 5 percentage points over
the initial rate), the change would permit
the consumer to obtain a refund of fees. If a
fee imposed by the creditor is stated in the
early disclosures as an estimate and the fee
changes, the consumer could elect to not
enter into the agreement and would be enti-
tled to a refund of fees. On the other hand, if
fees imposed by third parties are disclosed as
estimates and those fees change, the con-
sumer is not entitled to a refund of fees paid
in connection with the application. Creditors
must, however, use the best information rea-
sonably available in providing disclosures
about such fees.

4. Timing of refunds and relation to other pro-
visions. The refund of fees must be made as
soon as reasonably possible after the creditor
is notified that the consumer is not entering
into the plan because of the changed term, or
that the consumer wants a refund of fees.
The fact that an application fee may be re-
funded to some applicants under this provi-
sion does not render such fees finance
charges under §226.4(c)(1) of the regulation.

5b(h) Imposition of Nonrefundable Fees

1. Collection of fees after consumer receives
disclosures. A fee may be collected after the
consumer receives the disclosures and bro-
chure and before the expiration of three
days, although the fee must be refunded if,
within three days of receiving the required
information, the consumer decides to not
enter into the agreement. In such a case, the
consumer must be notified that the fee is re-
fundable for three days. The notice must be
clear and conspicuous and in writing, and
may be included with the disclosures re-
quired under §226.5b(d) or as an attachment
to them. If disclosures and brochure are
mailed to the consumer, footnote 10d of the
regulation provides that a nonrefundable fee
may not be imposed until six business days
after the mailing.

2. Collection of fees before consumer receives
disclosures. An application fee may be col-
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lected before the consumer receives the dis-
closures and brochure (for example, when an
application contained in a magazine is
mailed in with an application fee) provided
that it remains refundable until three busi-
ness days after the consumer receives the
§226.5b disclosures. No other fees except a re-
fundable membership fee may be collected
until after the consumer receives the disclo-
sures required under §226.5b.

3. Relation to other provisions. A fee col-
lected before disclosures are provided may
become nonrefundable except that, under
§226.5b(g), it must be refunded if the con-
sumer elects to not enter into the plan be-
cause of a change in terms. (Of course, all
fees must be refunded if the consumer later
rescinds under §226.15.)

Section 226.6—Account-Opening Disclosures

6(a) Rules affecting home-equity plans.

6(a)(1) Finance charge.

Paragraph 6(a)(1)(i).

1. When finance charges accrue. Creditors
are not required to disclose a specific date
when finance charges will begin to accrue.
Creditors may provide a general explanation
such as that the consumer has 30 days from
the closing date to pay the new balance be-
fore finance charges will accrue on the ac-
count.

2. Grace periods. In disclosing whether or
not a grace period exists, the creditor need
not use ‘‘free period,” ‘‘free-ride period,”’
‘“‘grace period” or any other particular de-
scriptive phrase or term. For example, a
statement that ‘‘the finance charge begins
on the date the transaction is posted to your
account’’ adequately discloses that no grace
period exists. In the same fashion, a state-
ment that ‘“‘finance charges will be imposed
on any new purchases only if they are not
paid in full within 25 days after the close of
the billing cycle’ indicates that a grace pe-
riod exists in the interim.

Paragraph 6(a)(1)(ii).

1. Range of balances. The range of balances
disclosure is inapplicable:

i. If only one periodic rate may be applied
to the entire account balance.

ii. If only one periodic rate may be applied
to the entire balance for a feature (for exam-
ple, cash advances), even though the balance
for another feature (purchases) may be sub-
ject to two rates (a 1.5% monthly periodic
rate on purchase balances of $0-$500, and a
1% monthly periodic rate for balances above
$500). In this example, the creditor must give
a range of balances disclosure for the pur-
chase feature.

2. Variable-rate disclosures—coverage.

i. Examples. This section covers open-end
credit plans under which rate changes are
specifically set forth in the account agree-
ment and are tied to an index or formula. A
creditor would use variable-rate disclosures
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for plans involving rate changes such as the
following:

A. Rate changes that are tied to the rate
the creditor pays on its six-month certifi-
cates of deposit.

B. Rate changes that are tied to Treasury
bill rates.

C. Rate changes that are tied to changes in
the creditor’s commercial lending rate.

ii. An open-end credit plan in which the
employee receives a lower rate contingent
upon employment (that is, with the rate to
be increased upon termination of employ-
ment) is not a variable-rate plan.

3. Variable-rate plan—rate(s) in effect. In dis-
closing the rate(s) in effect at the time of the
account-opening disclosures (as is required
by §226.6(a)(1)(ii)), the creditor may use an
insert showing the current rate; may give
the rate as of a specified date and then up-
date the disclosure from time to time, for ex-
ample, each calendar month; or may disclose
an estimated rate under §226.5(c).

4. Variable-rate plan—additional disclosures
required. In addition to disclosing the rates
in effect at the time of the account-opening
disclosures, the disclosures under
§226.6(a)(1)(i1) also must be made.

5. Variable-rate plan—index. The index to be
used must be clearly identified; the creditor
need not give, however, an explanation of
how the index is determined or provide in-
structions for obtaining it.

6. Variable-rate plan—circumstances for in-
crease.

i. Circumstances under which the rate(s)
may increase include, for example:

A. An increase in the Treasury bill rate.

B. An increase in the Federal Reserve dis-
count rate.

ii. The creditor must disclose when the in-
crease will take effect; for example:

A. ““An increase will take effect on the day
that the Treasury bill rate increases,” or

B. ““An increase in the Federal Reserve dis-
count rate will take effect on the first day of
the creditor’s billing cycle.”

7. Variable-rate plan—Ilimitations on increase.
In disclosing any limitations on rate in-
creases, limitations such as the maximum
increase per year or the maximum increase
over the duration of the plan must be dis-
closed. When there are no limitations, the
creditor may, but need not, disclose that
fact. (A maximum interest rate must be in-
cluded in dwelling-secured open-end credit
plans under which the interest rate may be
changed. See §226.30 and the commentary to
that section.) Legal limits such as usury or
rate ceilings under state or federal statutes
or regulations need not be disclosed. Exam-
ples of limitations that must be disclosed in-
clude:

i. “The rate on the plan will not exceed
25% annual percentage rate.”

ii. “Not more than %% increase in the an-
nual percentage rate per year will occur.”’
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8. Variable-rate plan—effects of increase. Ex-
amples of effects of rate increases that must
be disclosed include:

i. Any requirement for additional collat-
eral if the annual percentage rate increases
beyond a specified rate.

ii. Any increase in the scheduled minimum
periodic payment amount.

9. Variable-rate plan—change-in-terms notice
not required. No notice of a change in terms
is required for a rate increase under a vari-
able-rate plan as defined in comment
6(a)(1)(ii)-2.

10. Discounted variable-rate plans. In some
variable-rate plans, creditors may set an ini-
tial interest rate that is not determined by
the index or formula used to make later in-
terest rate adjustments. Typically, this ini-
tial rate is lower than the rate would be if it
were calculated using the index or formula.

i. For example, a creditor may calculate
interest rates according to a formula using
the six-month Treasury bill rate plus a 2 per-
cent margin. If the current Treasury bill
rate is 10 percent, the creditor may forgo the
2 percent spread and charge only 10 percent
for a limited time, instead of setting an ini-
tial rate of 12 percent, or the creditor may
disregard the index or formula and set the
initial rate at 9 percent.

ii. When creditors use an initial rate that
is not calculated using the index or formula
for later rate adjustments, the account-open-
ing disclosure statement should reflect:

A. The initial rate (expressed as a periodic
rate and a corresponding annual percentage
rate), together with a statement of how long
the initial rate will remain in effect;

B. The current rate that would have been
applied using the index or formula (also ex-
pressed as a Dperiodic rate and a cor-
responding annual percentage rate); and

C. The other variable-rate information re-
quired in §226.6(a)(1)(ii).

iii. In disclosing the current periodic and
annual percentage rates that would be ap-
plied using the index or formula, the creditor
may use any of the disclosure options de-
scribed in comment 6(a)(1)(ii)-3.

11. Increased penalty rates. If the initial rate
may increase upon the occurrence of one or
more specific events, such as a late payment
or an extension of credit that exceeds the
credit limit, the creditor must disclose the
initial rate and the increased penalty rate
that may apply. If the penalty rate is based
on an index and an increased margin, the
issuer must disclose the index and the mar-
gin. The creditor must also disclose the spe-
cific event or events that may result in the
increased rate, such as “22% APR, if 60 days
late.” If the penalty rate cannot be deter-
mined at the time disclosures are given, the
creditor must provide an explanation of the
specific event or events that may result in
the increased rate. At the creditor’s option,
the creditor may disclose the period for
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which the increased rate will remain in ef-
fect, such as ‘‘until you make three timely
payments.”” The creditor need not disclose an
increased rate that is imposed when credit
privileges are permanently terminated.

Paragraph 6(a)(1)(iii).

1. Explanation of balance computation meth-
od. A shorthand phrase such as ‘‘previous
balance method’ does not suffice in explain-
ing the balance computation method. (See
Model Clauses G-1 and G-1(A) to part 226.)

2. Allocation of payments. Creditors may,
but need not, explain how payments and
other credits are allocated to outstanding
balances. For example, the creditor need not
disclose that payments are applied to late
charges, overdue balances, and finance
charges before being applied to the principal
balance; or in a multifeatured plan, that
payments are applied first to finance
charges, then to purchases, and then to cash
advances. (See comment 7-1 for definition of
multifeatured plan.)

Paragraph 6(a)(1)(iv).

1. Finance charges. In addition to disclosing
the periodic rate(s) under §226.6(a)(1)(ii),
creditors must disclose any other type of fi-
nance charge that may be imposed, such as
minimum, fixed, transaction, and activity
charges; required insurance; or appraisal or
credit report fees (unless excluded from the
finance charge under §226.4(c)(7)). Creditors
are not required to disclose the fact that no
finance charge is imposed when the out-
standing balance is less than a certain
amount or the balance below which no fi-
nance charge will be imposed.

6(a)(2) Other charges.

1. General; examples of other charges. Under
§226.6(a)(2), significant charges related to the
plan (that are not finance charges) must also
be disclosed. For example:

i. Late-payment and over-the-credit-limit
charges.

ii. Fees for providing documentary evi-
dence of transactions requested under §226.13
(billing error resolution).

iii. Charges imposed in connection with
residential mortgage transactions or real es-
tate transactions such as title, appraisal,
and credit-report fees (see §226.4(c)(7)).

iv. A tax imposed on the credit transaction
by a state or other governmental body, such
as a documentary stamp tax on cash ad-
vances. (See the commentary to §226.4(a)).

v. A membership or participation fee for a
package of services that includes an open-
end credit feature, unless the fee is required
whether or not the open-end credit feature is
included. For example, a membership fee to
join a credit union is not an ‘‘other charge,”’
even if membership is required to apply for
credit. For example, if the primary benefit of
membership in an organization is the oppor-
tunity to apply for a credit card, and the
other benefits offered (such as a newsletter
or a member information hotline) are merely
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incidental to the credit feature, the member-
ship fee would be disclosed as an ‘‘other
charge.”

vi. Charges imposed for the termination of
an open-end credit plan.

2. Exclusions. The following are examples of
charges that are not ‘“‘other charges”’

i. Fees charged for documentary evidence
of transactions for income tax purposes.

ii. Amounts payable by a consumer for col-
lection activity after default; attorney’s
fees, whether or not automatically imposed;
foreclosure costs; post-judgment interest
rates imposed by law; and reinstatement or
reissuance fees.

iii. Premiums for voluntary credit life or
disability insurance, or for property insur-
ance, that are not part of the finance charge.

iv. Application fees under §226.4(c)(1).

v. A monthly service charge for a checking
account with overdraft protection that is ap-
plied to all checking accounts, whether or
not a credit feature is attached.

vi. Charges for submitting as payment a
check that is later returned unpaid (See
commentary to §226.4(c)(2)).

vii. Charges imposed on a cardholder by an
institution other than the card issuer for the
use of the other institution’s ATM in a
shared or interchange system. (See also com-
ment 7(a)(2)-2.)

viii. Taxes and filing or notary fees ex-
cluded from the finance charge under
§226.4(e).

ix. A fee to expedite delivery of a credit
card, either at account opening or during the
life of the account, provided delivery of the
card is also available by standard mail serv-
ice (or other means at least as fast) without
paying a fee for delivery.

x. A fee charged for arranging a single pay-
ment on the credit account, upon the con-
sumer’s request (regardless of how fre-
quently the consumer requests the service),
if the credit plan provides that the consumer
may make payments on the account by an-
other reasonable means, such as by standard
mail service, without paying a fee to the
creditor.

6(a)(3) Home-equity plan information.

1. Additional disclosures required. For home-
equity plans, creditors must provide several
of the disclosures set forth in §226.5b(d)
along with the disclosures required under
§226.6. Creditors also must disclose a list of
the conditions that permit the creditor to
terminate the plan, freeze or reduce the cred-
it limit, and implement specified modifica-
tions to the original terms. (See comment
5b(d)(4)(dii)-1.)

2. Form of disclosures. The home-equity dis-
closures provided under this section must be
in a form the consumer can keep, and are
governed by §226.5(a)(1). The segregation
standard set forth in §226.5b(a) does not
apply to home-equity disclosures provided
under §226.6.
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3. Disclosure of payment and variable-rate ex-
amples.

i. The payment-example disclosure in
§226.5b(d)(5)(iii) and the variable-rate infor-
mation in  §226.5b(d)(12)(viii), (D)(A2)(x),
(d)(12)(xi), and (d)(12)(xii) need not be pro-
vided with the disclosures under §226.6 if the
disclosures under §226.5b(d) were provided in
a form the consumer could keep; and the dis-
closures of the payment example under
§226.5b(d)(5)(iii), the maximum-payment ex-
ample under §226.5b(d)(12)(x) and the histor-
ical table under §226.5b(d)(12)(xi) included a
representative payment example for the cat-
egory of payment options the consumer has
chosen.

ii. For example, if a creditor offers three
payment options (one for each of the cat-
egories described in the commentary to
§226.5b(d)(5)), describes all three options in
its early disclosures, and provides all of the
disclosures in a retainable form, that cred-
itor need not provide the §226.5b(d)(5)(iii) or
(d)(12) disclosures again when the account is
opened. If the creditor showed only one of
the three options in the early disclosures
(which would be the case with a separate dis-
closure form rather than a combined form,
as discussed under §226.5b(a)), the disclosures
under §226.5b(d)(5)(1ii), (A)(12)(viii), (d)(12)(x),
(d)(12)(xi) and (d)(12)(xii) must be given to
any consumer who chooses one of the other
two options. If the §226.5b(d)(5)(iii) and
(d)(12) disclosures are provided with the sec-
ond set of disclosures, they need not be
transaction-specific, but may be based on a
representative example of the category of
payment option chosen.

4. Disclosures for the repayment period. The
creditor must provide disclosures about both
the draw and repayment phases when giving
the disclosures under §226.6. Specifically, the
creditor must make the disclosures in
§226.6(a)(3), state the corresponding annual
percentage rate, and provide the variable-
rate information required in §226.6(a)(1)(ii)
for the repayment phase. To the extent the
corresponding annual percentage rate, the
information in §226.6(a)(1)(ii), and any other
required disclosures are the same for the
draw and repayment phase, the creditor need
not repeat such information, as long as it is
clear that the information applies to both
phases.

6(a)(4) Security interests.

1. General. Creditors are not required to use
specific terms to describe a security interest,
or to explain the type of security or the
creditor’s rights with respect to the collat-
eral.

2. Identification of property. Creditors suffi-
ciently identify collateral by type by stat-
ing, for example, motor vehicle or household
appliances. (Creditors should be aware, how-
ever, that the federal credit practices rules,
as well as some state laws, prohibit certain
security interests in household goods.) The
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creditor may, at its option, provide a more
specific identification (for example, a model
and serial number.)

3. Spreader clause. If collateral for pre-
existing credit with the creditor will secure
the plan being opened, the creditor must dis-
close that fact. (Such security interests may
be known as ‘‘spreader’ or ‘‘dragnet’
clauses, or as ‘‘cross-collateralization”
clauses.) The creditor need not specifically
identify the collateral; a reminder such as
‘“‘collateral securing other loans with us may
also secure this loan” is sufficient. At the
creditor’s option, a more specific description
of the property involved may be given.

4. Additional collateral. If collateral is re-
quired when advances reach a certain
amount, the creditor should disclose the in-
formation available at the time of the ac-
count-opening disclosures. For example, if
the creditor knows that a security interest
will be taken in household goods if the con-
sumer’s balance exceeds $1,000, the creditor
should disclose accordingly. If the creditor
knows that security will be required if the
consumer’s balance exceeds $1,000, but the
creditor does not know what security will be
required, the creditor must disclose on the
initial disclosure statement that security
will be required if the balance exceeds $1,000,
and the creditor must provide a change-in-
terms notice under §226.9(c) at the time the
security is taken. (See comment 6(a)(4)-2.)

5. Collateral from third party. Security inter-
ests taken in connection with the plan must
be disclosed, whether the collateral is owned
by the consumer or a third party.

6(a)(5) Statement of billing rights.

1. See the commentary to Model Forms G-
3, G-3(A), G4, and G-4(A).

6(b) Rules affecting open-end (not home-se-
cured) plans.

6(b)(1) Form of disclosures; tabular format
for open-end (not home-secured) plans.

1. Relation to tabular summary for applica-
tions and solicitations. See commentary to
§226.5a(a), (b), and (c¢) regarding format and
content requirements, except for the fol-

lowing:
i. Creditors must use the accuracy stand-
ard for annual percentage rates in

§226.6(b)(H)(11)(G).

ii. Generally, creditors must disclose the
specific rate for each feature that applies to
the account. If the rates on an open-end (not
home-secured) plan vary by state and the
creditor is providing the account-opening
table in person at the time the plan is estab-
lished in connection with financing the pur-
chase of goods or services the creditor may,
at its option, disclose in the account-opening
table (A) the rate applicable to the con-
sumer’s account, or (B) the range of rates, if
the disclosure includes a statement that the
rate varies by state and refers the consumer
to the account agreement or other disclosure
provided with the account-opening table
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where the rate applicable to the consumer’s
account is disclosed.

iii. Creditors must explain whether or not
a grace period exists for all features on the
account. The row heading ‘‘Paying Interest’
must be used if any one feature on the ac-
count does not have a grace period.

iv. Creditors must name the balance com-
putation method used for each feature of the
account and state that an explanation of the
balance computation method(s) is provided
in the account-opening disclosures.

v. Creditors must state that consumers’
billing rights are provided in the account-
opening disclosures.

vi. If fees on an open-end (not home-se-
cured) plan vary by state and the creditor is
providing the account-opening table in per-
son at the time the plan is established in
connection with financing the purchase of
goods or services the creditor may, at its op-
tion, disclose in the account-opening table
(A) the specific fee applicable to the con-
sumer’s account, or (B) the range of fees, if
the disclosure includes a statement that the
amount of the fee varies by state and refers
the consumer to the account agreement or
other disclosure provided with the account-
opening table where the fee applicable to the
consumer’s account is disclosed.

vii. Creditors that must disclose the
amount of available credit must state the
initial credit limit provided on the account.

viii. Creditors must disclose directly be-
neath the table the circumstances under
which an introductory rate may be revoked
and the rate that will apply after the intro-
ductory rate is revoked. Issuers of credit
card accounts under an open-end (not home-
secured) consumer credit plan are subject to
limitations on the circumstances under
which an introductory rate may be revoked.
(See comment 5a(b)(1)-5 for guidance on how
a card issuer may disclose the circumstances
under which an introductory rate may be re-
voked.)

ix. The applicable forms providing safe
harbors for account-opening tables are under
appendix G-17 to part 226.

2. Clear and conspicuous standard. See com-
ment 5(a)(1)-1 for the clear and conspicuous
standard applicable to §226.6 disclosures.

3. Terminology. Section 226.6(b)(1) generally
requires that the headings, content, and for-
mat of the tabular disclosures be substan-
tially similar, but need not be identical, to
the tables in appendix G to part 226; but see
§226.5(a)(2) for terminology requirements ap-
plicable to §226.6(b).

6(b)(2) Required disclosures for account-open-
ing table for open-end (not home-secured) plans.

6(b)(2)(iii) Fixed finance charge; minimum in-
terest charge.

1. Example of brief statement. See Samples G—
17(B), G-17(C), and G-17(D) for guidance on
how to provide a brief description of a min-
imum interest charge.
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6(b)(2)(v) Grace period.

1. Grace period. Creditors must state any
conditions on the applicability of the grace
period. A creditor, however, may not disclose
under §226.6(b)(2)(v) the limitations on the
imposition of finance charges as a result of a
loss of a grace period in §226.54, or the im-
pact of payment allocation on whether inter-
est is charged on transactions as a result of
a loss of a grace period. Some creditors may
offer a grace period on all types of trans-
actions under which interest will not be
charged on transactions if the consumer
pays the outstanding balance shown on a
periodic statement in full by the due date
shown on that statement for one or more
billing cycles. In these circumstances,
§226.6(b)(2)(v) requires that the creditor dis-
close the grace period and the conditions for
its applicability using the following lan-
guage, or substantially similar language, as
applicable: “Your due date is [at least]
days after the close of each billing cycle. We
will not charge you any interest on your ac-
count if you pay your entire balance by the
due date each month.”” However, other credi-
tors may offer a grace period on all types of
transactions under which interest may be
charged on transactions even if the con-
sumer pays the outstanding balance shown
on a periodic statement in full by the due
date shown on that statement each billing
cycle. In these circumstances, §226.6(b)(2)(v)
requires the creditor to amend the above dis-
closure language to describe accurately the
conditions on the applicability of the grace
period.

2. No grace period. Creditors may use the
following language to describe that no grace
period is offered, as applicable: “We will
begin charging interest on [applicable trans-
actions] on the transaction date.”

3. Grace period on some features. Some credi-
tors do not offer a grace period on cash ad-
vances and balance transfers, but offer a
grace period for all purchases under which
interest will not be charged on purchases if
the consumer pays the outstanding balance
shown on a periodic statement in full by the
due date shown on that statement for one or
more billing cycles. In these circumstances,
§226.6(b)(2)(v) requires that the creditor dis-
close the grace period for purchases and the
conditions for its applicability, and the lack
of a grace period for cash advances and bal-
ance transfers using the following language,
or substantially similar language, as appli-
cable: “Your due date is [at least]  days
after the close of each billing cycle. We will
not charge you any interest on purchases if
you pay your entire balance by the due date
each month. We will begin charging interest
on cash advances and balance transfers on
the transaction date.”” However, other credi-
tors may offer a grace period on all pur-
chases under which interest may be charged
on purchases even if the consumer pays the
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outstanding balance shown on a periodic
statement in full by the due date shown on
that statement each billing cycle. In these
circumstances, §226.6(a)(2)(v) requires the
creditor to amend the above disclosure lan-
guage to describe accurately the conditions
on the applicability of the grace period. Also,
some creditors may not offer a grace period
on cash advances and balance transfers, and
will begin charging interest on these trans-
actions from a date other than the trans-
action date, such as the posting date. In
these circumstances, §226.6(a)(2)(v) requires
the creditor to amend the above disclosure
language to be accurate.

6(b)(2)(vi) Balance computation method.

1. Use of same balance computation method
for all features. In cases where the balance for
each feature is computed using the same bal-
ance computation method, a single identi-
fication of the name of the balance computa-
tion method is sufficient. In this case, a
creditor may use an appropriate name listed
in §226.5a(g) (e.g., ‘‘average daily balance (in-
cluding new purchases)’’) to satisfy the re-
quirement to disclose the name of the meth-
od for all features on the account, even
though the name only refers to purchases.
For example, if a creditor uses the average
daily balance method including new trans-
actions for all features, a creditor may use
the name ‘“‘average daily balance (including
new purchases)’’ listed in §226.5a(g)(i) to sat-
isfy the requirement to disclose the name of
the balance computation method for all fea-
tures. As an alternative, in this situation, a
creditor may revise the balance computation
names listed in §226.5a(g) to refer more
broadly to all new credit transactions, such
as using the language ‘‘new transactions’ or
‘“‘current transactions’ (e.g., “‘average daily
balance (including new transactions)’’), rather
than simply referring to new purchases when
the same method is used to calculate the bal-
ances for all features of the account. See
Samples G-17(B) and G-17(C) for guidance on
how to disclose the balance computation
method where the same method is used for
all features on the account.

2. Use of balance computation names in
$226.5a(g) for balances other than purchases.
The names of the balance computation meth-
ods listed in §226.5a(g) describe balance com-
putation methods for purchases. When a
creditor is disclosing the name of the bal-
ance computation methods separately for
each feature, in using the names listed in
§226.5a(g) to satisfy the requirements of
§226.6(b)(2)(vi) for features other than pur-
chases, a creditor must revise the names list-
ed in §226.5a(g) to refer to the other features.
For example, when disclosing the name of
the balance computation method applicable
to cash advances, a creditor must revise the
name listed in §226.5a(g)(i) to disclose it as
“average daily balance (including new cash ad-
vances)’’” when the balance for cash advances
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is figured by adding the outstanding balance
(including new cash advances and deducting
payments and credits) for each day in the
billing cycle, and then dividing by the num-
ber of days in the billing cycle. Similarly, a
creditor must revise the name listed in
§226.5a(g)(ii) to disclose it as ‘‘average daily
balance (excluding new cash advances)’’ when
the balance for cash advances is figured by
adding the outstanding balance (excluding
new cash advances and deducting payments
and credits) for each day in the billing cycle,
and then dividing by the number of days in
the billing cycle. See comment 6(b)(2)(vi)-1
for guidance on the use of one balance com-
putation name when the same balance com-
putation method is used for all features on
the account.

6(b)(2)(xiii) Available credit.

1. Right to reject the plan. Creditors may use
the following Ilanguage to describe con-
sumers’ right to reject a plan after receiving
account-opening disclosures: ‘‘You may still
reject this plan, provided that you have not
yet used the account or paid a fee after re-
ceiving a billing statement. If you do reject
the plan, you are not responsible for any fees
or charges.”

6(b)(3) Disclosure of charges imposed as part
of open-end (not home-secured) plans.

1. When finance charges accrue. Creditors
are not required to disclose a specific date
when a cost that is a finance charge under
§226.4 will begin to accrue.

2. Grace periods. In disclosing in the ac-
count agreement or disclosure statement
whether or not a grace period exists, the
creditor need not use any particular descrip-
tive phrase or term. However, the descriptive
phrase or term must be sufficiently similar
to the disclosures provided pursuant to
§§226.5a(b)(5) and 226.6(b)(2)(v) to satisfy a
creditor’s duty to provide consistent termi-
nology under §226.5(a)(2).

3. No finance charge imposed below certain
balance. Creditors are not required to dis-
close the fact that no finance charge is im-
posed when the outstanding balance is less
than a certain amount or the balance below
which no finance charge will be imposed.

Paragraph 6(b)(3)(ii).

1. Failure to use the plan as agreed. Late
payment fees, over-the-limit fees, and fees
for payments returned unpaid are examples
of charges resulting from consumers’ failure
to use the plan as agreed.

2. Examples of fees that affect the plan. Ex-
amples of charges the payment, or non-
payment, of which affects the consumer’s ac-
count are:

i. Access to the plan. Fees for using the card
at the creditor’s ATM to obtain a cash ad-
vance, fees to obtain additional cards includ-
ing replacements for lost or stolen cards,
fees to expedite delivery of cards or other
credit devices, application and membership
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fees, and annual or other participation fees
identified in §226.4(c)(4).

ii. Amount of credit extended. Fees for in-
creasing the credit limit on the account,
whether at the consumer’s request or unilat-
erally by the creditor.

iii. Timing or method of billing or payment.
Fees to pay by telephone or via the Internet.

3. Threshold test. If the creditor is unsure
whether a particular charge is a cost im-
posed as part of the plan, the creditor may at
its option consider such charges as a cost im-
posed as part of the plan for purposes of the
Truth in Lending Act.

Paragraph 6(b)(3)(iii)(B).

1. Fees for package of services. A fee to join
a credit union is an example of a fee for a
package of services that is not imposed as
part of the plan, even if the consumer must
join the credit union to apply for credit. In
contrast, a membership fee is an example of
a fee for a package of services that is consid-
ered to be imposed as part of a plan where
the primary benefit of membership in the or-
ganization is the opportunity to apply for a
credit card, and the other benefits offered
(such as a newsletter or a member informa-
tion hotline) are merely incidental to the
credit feature.

6(b)(4) Disclosure of rates for open-end (not
home-secured) plans.

Paragraph 6(b)(4)(i)(B).

1. Range of balances. Creditors are not re-
quired to disclose the range of balances:

i. If only one periodic interest rate may be
applied to the entire account balance.

ii. If only one periodic interest rate may be
applied to the entire balance for a feature
(for example, cash advances), even though
the balance for another feature (purchases)
may be subject to two rates (a 1.5% monthly
periodic interest rate on purchase balances
of $0-$500, and a 1% periodic interest rate for
balances above $500). In this example, the
creditor must give a range of balances dis-
closure for the purchase feature.

Paragraph 6(b)(4)(i)(D).

1. Explanation of balance computation meth-
od. Creditors do not provide a sufficient ex-
planation of a balance computation method
by using a shorthand phrase such as ‘‘pre-
vious balance method” or the name of a bal-
ance computation method listed in
§226.5a(g). (See Model Clauses G-1(A) in ap-
pendix G to part 226. See §226.6(b)(2)(vi) re-
garding balance computation descriptions in
the account-opening summary.)

2. Allocation of payments. Creditors may,
but need not, explain how payments and
other credits are allocated to outstanding
balances.

6(b)(4)(ii) Variable-rate accounts.

1. Variable-rate disclosures—coverage.

i. Ezxamples. Examples of open-end plans
that permit the rate to change and are con-
sidered variable-rate plans include:
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A. Rate changes that are tied to the rate
the creditor pays on its six-month certifi-
cates of deposit.

B. Rate changes that are tied to Treasury
bill rates.

C. Rate changes that are tied to changes in
the creditor’s commercial lending rate.

ii. Examples of open-end plans that permit
the rate to change and are not considered
variable-rate include:

A. Rate changes that are invoked under a
creditor’s contract reservation to increase
the rate without reference to such an index
or formula (for example, a plan that simply
provides that the creditor reserves the right
to raise its rates).

B. Rate changes that are triggered by a
specific event such as an open-end credit
plan in which the employee receives a lower
rate contingent upon employment, and the
rate increases upon termination of employ-
ment.

2. Variable-rate plan—circumstances for in-
crease.

i. The following are examples that comply
with the requirement to disclose cir-
cumstances under which the rate(s) may in-
crease:

A. “The Treasury bill rate increases.”’

B. “The Federal Reserve discount rate in-
creases.”

ii. Disclosing the frequency with which the
rate may increase includes disclosing when
the increase will take effect; for example:

A. ““An increase will take effect on the day
that the Treasury bill rate increases.”

B. ““An increase in the Federal Reserve dis-
count rate will take effect on the first day of
the creditor’s billing cycle.”

3. Variable-rate plan—Ilimitations on increase.
In disclosing any limitations on rate in-
creases, limitations such as the maximum
increase per year or the maximum increase
over the duration of the plan must be dis-
closed. When there are no limitations, the
creditor may, but need not, disclose that
fact. Legal limits such as usury or rate ceil-
ings under state or federal statutes or regu-
lations need not be disclosed. Examples of
limitations that must be disclosed include:

i. “The rate on the plan will not exceed
25% annual percentage rate.”

ii. “Not more than % of 1% increase in the
annual percentage rate per year will occur.”

4. Variable-rate plan—effects of increase. Ex-
amples of effects of rate increases that must
be disclosed include:

i. Any requirement for additional collat-
eral if the annual percentage rate increases
beyond a specified rate.

ii. Any increase in the scheduled minimum
periodic payment amount.

5. Discounted variable-rate plans. In some
variable-rate plans, creditors may set an ini-
tial interest rate that is not determined by
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the index or formula used to make later in-
terest rate adjustments. Typically, this ini-
tial rate is lower than the rate would be if it
were calculated using the index or formula.

i. For example, a creditor may calculate
interest rates according to a formula using
the six-month Treasury bill rate plus a 2 per-
cent margin. If the current Treasury bill
rate is 10 percent, the creditor may forgo the
2 percent spread and charge only 10 percent
for a limited time, instead of setting an ini-
tial rate of 12 percent, or the creditor may
disregard the index or formula and set the
initial rate at 9 percent.

ii. When creditors disclose in the account-
opening disclosures an initial rate that is
not calculated using the index or formula for
later rate adjustments, the disclosure should
reflect:

A. The initial rate (expressed as a periodic
rate and a corresponding annual percentage
rate), together with a statement of how long
the initial rate will remain in effect;

B. The current rate that would have been
applied using the index or formula (also ex-
pressed as a periodic rate and a cor-
responding annual percentage rate); and

C. The other variable-rate information re-
quired by §226.6(b)(4)(ii).

6(b)(4)(iii) Rate changes not due to indexr or
formula.

1. Events that cause the initial rate to change.

i. Changes based on expiration of time period.
If the initial rate will change at the expira-
tion of a time period, creditors that disclose
the initial rate in the account-opening dis-
closure must identify the expiration date
and the fact that the initial rate will end at
that time.

ii. Changes based on specified contract terms.
If the account agreement provides that the
creditor may change the initial rate upon
the occurrence of a specified event or events,
the creditor must identify the events or
events. Examples include the consumer not
making the required minimum payment
when due, or the termination of an employee
preferred rate when the employment rela-
tionship is terminated.

2. Rate that will apply after initial rate
changes.

i. Increased margins. If the initial rate is
based on an index and the rate may increase
due to a change in the margin applied to the
index, the creditor must disclose the in-
creased margin. If more than one margin
could apply, the creditor may disclose the
highest margin.

ii. Risk-based pricing. In some plans, the
amount of the rate change depends on how
the creditor weighs the occurrence of events
specified in the account agreement that au-
thorize the creditor to change rates, as well
as other factors. Creditors must state the in-
creased rate that may apply. At the credi-
tor’s option, the creditor may state the pos-
sible rates as a range, or by stating only the
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highest rate that could be assessed. The
creditor must disclose the period for which
the increased rate will remain in effect, such
as ‘‘until you make three timely payments,”’
or if there is no limitation, the fact that the
increased rate may remain indefinitely.

3. Effect of rate change on balances. Credi-
tors must disclose information to consumers
about the balance to which the new rate will
apply and the balance to which the current
rate at the time of the change will apply.
Card issuers subject to §226.55 may be sub-
ject to certain restrictions on the applica-
tion of increased rates to certain balances.

6(b)(5) Additional disclosures for open-end
(not home-secured) plans.

6(b)(5)(i) Voluntary credit
cancellation or debt suspension.

1. Timing. Under §226.4(d), disclosures re-
quired to exclude the cost of voluntary cred-
it insurance or debt cancellation or debt sus-
pension coverage from the finance charge
must be provided before the consumer agrees
to the purchase of the insurance or coverage.
Creditors comply with §226.6(b)(5)(i) if they
provide those disclosures in accordance with
§226.4(d). For example, if the disclosures re-
quired by §226.4(d) are provided at applica-
tion, creditors need not repeat those disclo-
sures at account opening.

6(b)(5)(ii) Security interests.

1. General. Creditors are not required to use
specific terms to describe a security interest,
or to explain the type of security or the
creditor’s rights with respect to the collat-
eral.

2. Identification of property. Creditors suffi-
ciently identify collateral by type by stat-
ing, for example, motor vehicle or household
appliances. (Creditors should be aware, how-
ever, that the federal credit practices rules,
as well as some state laws, prohibit certain
security interests in household goods.) The
creditor may, at its option, provide a more
specific identification (for example, a model
and serial number.)

3. Spreader clause. If collateral for pre-
existing credit with the creditor will secure
the plan being opened, the creditor must dis-
close that fact. (Such security interests may
be known as ‘‘spreader’” or ‘‘dragnet’’
clauses, or as ‘‘cross-collateralization”
clauses.) The creditor need not specifically
identify the collateral; a reminder such as
‘‘collateral securing other loans with us may
also secure this loan” is sufficient. At the
creditor’s option, a more specific description
of the property involved may be given.

4. Additional collateral. If collateral is re-
quired when advances reach a certain
amount, the creditor should disclose the in-
formation available at the time of the ac-
count-opening disclosures. For example, if
the creditor knows that a security interest
will be taken in household goods if the con-
sumer’s balance exceeds $1,000, the creditor
should disclose accordingly. If the creditor

insurance, debt
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knows that security will be required if the
consumer’s balance exceeds $1,000, but the
creditor does not know what security will be
required, the creditor must disclose on the
initial disclosure statement that security
will be required if the balance exceeds $1,000,
and the creditor must provide a change-in-
terms notice under §226.9(c) at the time the
security is taken. (See comment 6(b)(5)(ii)-2.)

5. Collateral from third party. Security inter-
ests taken in connection with the plan must
be disclosed, whether the collateral is owned
by the consumer or a third party.

6(b)(5)(iii) Statement of billing rights.

1. See the commentary to Model Forms G—
3(A) and G-4(A).

Section 226.7—Periodic Statement

1. Multifeatured plans. Some plans involve a
number of different features, such as pur-
chases, cash advances, or overdraft checking.
Groups of transactions subject to different
finance charge terms because of the dates on
which the transactions took place are treat-
ed like different features for purposes of dis-
closures on the periodic statements. The
commentary includes additional guidance
for multifeatured plans.

7(a) Rules affecting home-equity plans.

7(a)(1) Previous balance.

1. Credit balances. If the previous balance is
a credit balance, it must be disclosed in such
a way so as to inform the consumer that it
is a credit balance, rather than a debit bal-
ance.

2. Multifeatured plans. In a multifeatured
plan, the previous balance may be disclosed
either as an aggregate balance for the ac-
count or as separate balances for each fea-
ture (for example, a previous balance for pur-
chases and a previous balance for cash ad-
vances). If separate balances are disclosed, a
total previous balance is optional.

3. Accrued finance charges allocated from
payments. Some open-end credit plans pro-
vide that the amount of the finance charge
that has accrued since the consumer’s last
payment is directly deducted from each new
payment, rather than being separately added
to each statement and reflected as an in-
crease in the obligation. In such a plan, the
previous balance need not reflect finance
charges accrued since the last payment.

7(a)(2) Identification of transactions.

1. Multifeatured plans. In identifying trans-
actions under §226.7(a)(2) for multifeatured
plans, creditors may, for example, choose to
arrange transactions by feature (such as dis-
closing sale transactions separately from
cash advance transactions) or in some other
clear manner, such as by arranging the
transactions in general chronological order.

2. Automated teller machine (ATM) charges
imposed by other institutions in shared or inter-
change systems. A charge imposed on the
cardholder by an institution other than the
card issuer for the use of the other institu-
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tion’s ATM in a shared or interchange sys-
tem and included by the terminal-operating
institution in the amount of the transaction
need not be separately disclosed on the peri-
odic statement.

7(a)(3) Credits.

1. Identification—sufficiency. The creditor
need not describe each credit by type (re-
turned merchandise, rebate of finance
charge, etc.)—‘‘credit’” would suffice—except
if the creditor is using the periodic state-
ment to satisfy the billing-error correction
notice requirement. (See the commentary to
§226.13(e) and (f).)

2. Format. A creditor may list credits relat-
ing to credit extensions (payments, rebates,
etc.) together with other types of credits
(such as deposits to a checking account), as
long as the entries are identified so as to in-
form the consumer which type of credit each
entry represents.

3. Date. If only one date is disclosed (that
is, the crediting date as required by the regu-
lation), no further identification of that date
is necessary. More than one date may be dis-
closed for a single entry, as long as it is clear
which date represents the date on which
credit was given.

4. Totals. A total of amounts credited dur-
ing the billing cycle is not required.

7(a)(4) Periodic rates.

1. Disclosure of periodic rates—whether or not
actually applied. Except as provided in
§226.7(a)(4)(i1), any periodic rate that may be
used to compute finance charges (and its cor-
responding annual percentage rate) must be
disclosed whether or not it is applied during
the billing cycle. For example:

i. If the consumer’s account has both a pur-
chase feature and a cash advance feature, the
creditor must disclose the rate for each, even
if the consumer only makes purchases on the
account during the billing cycle.

ii. If the rate varies (such as when it is tied
to a particular index), the creditor must dis-
close each rate in effect during the cycle for
which the statement was issued.

2. Disclosure of periodic rates required only if
imposition possible. With regard to the peri-
odic rate disclosure (and its corresponding
annual percentage rate), only rates that
could have been imposed during the billing
cycle reflected on the periodic statement
need to be disclosed. For example:

i. If the creditor is changing rates effective
during the next billing cycle (because of a
variable-rate plan), the rates required to be
disclosed under §226.7(a)(4) are only those in
effect during the billing cycle reflected on
the periodic statement. For example, if the
monthly rate applied during May was 1.5%,
but the creditor will increase the rate to
1.8% effective June 1, 1.5% (and its cor-
responding annual percentage rate) is the
only required disclosure under §226.7(a)(4) for
the periodic statement reflecting the May
account activity.
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ii. If rates applicable to a particular type
of transaction changed after a certain date
and the old rate is only being applied to
transactions that took place prior to that
date, the creditor need not continue to dis-
close the old rate for those consumers that
have no outstanding balances to which that
rate could be applied.

3. Multiple rates—same transaction. If two or
more periodic rates are applied to the same
balance for the same type of transaction (for
example, if the finance charge consists of a
monthly periodic rate of 1.5% applied to the
outstanding balance and a required credit
life insurance component calculated at 0.1%
per month on the same outstanding balance),
the creditor may do either of the following:

i. Disclose each periodic rate, the range of
balances to which it is applicable, and the
corresponding annual percentage rate for
each. (For example, 1.5% monthly, 18% an-
nual percentage rate; 0.1% monthly, 1.2% an-
nual percentage rate.)

ii. Disclose one composite periodic rate
(that is, 1.6% per month) along with the ap-
plicable range of balances and the cor-
responding annual percentage rate.

4. Corresponding annual percentage rate. In
disclosing the annual percentage rate that
corresponds to each periodic rate, the cred-
itor may use ‘‘corresponding annual percent-
age rate,” ‘‘nominal annual percentage
rate,” ‘‘corresponding nominal annual per-
centage rate,” or similar phrases.

5. Rate same as actual annual percentage
rate. When the corresponding rate is the
same as the annual percentage rate disclosed
under §226.7(a)(7), the creditor need disclose
only one annual percentage rate, but must
use the phrase ‘‘annual percentage rate.”

6. Range of balances. See comment
6(a)(1)(ii)-1. A creditor is not required to ad-
just the range of balances disclosure to re-
flect the balance below which only a min-
imum charge applies.

7(a)(5) Balance on which finance charge com-
puted.

1. Limitation to periodic rates. Section
226.7(a)(b) only requires disclosure of the bal-
ance(s) to which a periodic rate was applied
and does not apply to balances on which
other kinds of finance charges (such as
transaction charges) were imposed. For ex-
ample, if a consumer obtains a $1,500 cash ad-
vance subject to both a 1% transaction fee
and a 1% monthly periodic rate, the creditor
need only disclose the balance subject to the
monthly rate (which might include portions
of earlier cash advances not paid off in pre-
vious cycles).

2. Split rates applied to balance ranges. If
split rates were applied to a balance because
different portions of the balance fall within
two or more balance ranges, the creditor
need not separately disclose the portions of
the balance subject to such different rates
since the range of balances to which the
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rates apply has been separately disclosed.
For example, a creditor could disclose a bal-
ance of $700 for purchases even though a
monthly periodic rate of 1.5% applied to the
first $500, and a monthly periodic rate of 1%
to the remainder. This option to disclose a
combined balance does not apply when the fi-
nance charge is computed by applying the
split rates to each day’s balance (in contrast,
for example, to applying the rates to the av-
erage daily balance). In that case, the bal-
ances must be disclosed using any of the op-
tions that are available if two or more daily
rates are imposed. (See comment 7(a)(5)-5.)

3. Monthly rate on average daily balance.
Creditors may apply a monthly periodic rate
to an average daily balance.

4. Multifeatured plans. In a multifeatured
plan, the creditor must disclose a separate
balance (or balances, as applicable) to which
a periodic rate was applied for each feature
or group of features subject to different peri-
odic rates or different balance computation
methods. Separate balances are not required,
however, merely because a grace period is
available for some features but not others. A
total balance for the entire plan is optional.
This does not affect how many balances the
creditor must disclose—or may disclose—
within each feature. (See, for example, com-
ment 7(a)(5)-5.)

5. Daily rate on daily balances. i. If the fi-
nance charge is computed on the balance
each day by application of one or more daily
periodic rates, the balance on which the fi-
nance charge was computed may be disclosed
in any of the following ways for each feature:

ii. If a single daily periodic rate is im-
posed, the balance to which it is applicable
may be stated as:

A. A balance for each day in the billing
cycle.

B. A balance for each day in the billing
cycle on which the balance in the account
changes.

C. The sum of the daily balances during
the billing cycle.

D. The average daily balance during the
billing cycle, in which case the creditor shall
explain that the average daily balance is or
can be multiplied by the number of days in
the billing cycle and the periodic rate ap-
plied to the product to determine the
amount of the finance charge.

iii. If two or more daily periodic rates may
be imposed, the balances to which the rates
are applicable may be stated as:

A. A balance for each day in the billing
cycle.

B. A balance for each day in the billing
cycle on which the balance in the account
changes.

C. Two or more average daily balances,
each applicable to the daily periodic rates
imposed for the time that those rates were in
effect, as long as the creditor explains that
the finance charge is or may be determined
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by (I) multiplying each of the average bal-
ances by the number of days in the billing
cycle (or if the daily rate varied during the
cycle, by multiplying by the number of days
the applicable rate was in effect), (2) multi-
plying each of the results by the applicable
daily periodic rate, and (3) adding these prod-
ucts together.

6. Exrplanation of balance computation meth-
od. See the commentary to 6(a)(1)(iii).

7. Information to compute balance. In con-
nection with disclosing the finance charge
balance, the creditor need not give the con-
sumer all of the information necessary to
compute the balance if that information is
not otherwise required to be disclosed. For
example, if current purchases are included
from the date they are posted to the ac-
count, the posting date need not be dis-
closed.

8. Non-deduction of credits. The creditor
need not specifically identify the total dollar
amount of credits not deducted in computing
the finance charge balance. Disclosure of the
amount of credits not deducted is accom-
plished by listing the credits (§226.7(a)(3))
and indicating which credits will not be de-
ducted in determining the balance (for exam-
ple, ‘“‘credits after the 15th of the month are
not deducted in computing the finance
charge.”’).

9. Use of one balance computation method ex-
planation when multiple balances disclosed.
Sometimes the creditor will disclose more
than one balance to which a periodic rate
was applied, even though each balance was
computed using the same balance computa-
tion method. For example, if a plan involves
purchases and cash advances that are subject
to different rates, more than one balance
must be disclosed, even though the same
computation method is used for determining
the balance for each feature. In these cases,
one explanation of the balance computation
method is sufficient. Sometimes the creditor
separately discloses the portions of the bal-
ance that are subject to different rates be-
cause different portions of the balance fall
within two or more balance ranges, even
when a combined balance disclosure would
be permitted under comment 7(a)(5)-2. In
these cases, one explanation of the balance
computation method is also sufficient (as-
suming, of course, that all portions of the
balance were computed using the same meth-
od).

7(a)(6) Amount of finance charge and other
charges.

Paragraph 7(a)(6)(i).

1. Total. A total finance charge amount for
the plan is not required.

2. Itemization—types of finance charges. Each
type of finance charge (such as periodic
rates, transaction charges, and minimum
charges) imposed during the cycle must be
separately itemized; for example, disclosure
of only a combined finance charge attrib-
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utable to both a minimum charge and trans-
action charges would not be permissible. Fi-
nance charges of the same type may be dis-
closed, however, individually or as a total.
For example, five transaction charges of $1
may be listed separately or as $5.

3. Itemization—different  periodic rates.
Whether different periodic rates are applica-
ble to different types of transactions or to
different balance ranges, the creditor may
give the finance charge attributable to each
rate or may give a total finance charge
amount. For example, if a creditor charges
1.5% per month on the first $500 of a balance
and 1% per month on amounts over $500, the
creditor may itemize the two components
($7.50 and $1.00) of the $8.50 charge, or may
disclose $8.50.

4. Multifeatured plans. In a multifeatured
plan, in disclosing the amount of the finance
charge attributable to the application of
periodic rates no total periodic rate disclo-
sure for the entire plan need be given.

5. Finance charges not added to account. A
finance charge that is not included in the
new balance because it is payable to a third
party (such as required life insurance) must
still be shown on the periodic statement as a
finance charge.

6. Finance charges other than periodic rates.
See comment 6(a)(1)(iv)-1 for examples.

7. Accrued finance charges allocated from
payments. Some plans provide that the
amount of the finance charge that has ac-
crued since the consumer’s last payment is
directly deducted from each new payment,
rather than being separately added to each
statement and therefore reflected as an in-
crease in the obligation. In such a plan, no
disclosure is required of finance charges that
have accrued since the last payment.

8. Start-up fees. Points, loan fees, and simi-
lar finance charges relating to the opening of
the account that are paid prior to the
issuance of the first periodic statement need
not be disclosed on the periodic statement.
If, however, these charges are financed as
part of the plan, including charges that are
paid out of the first advance, the charges
must be disclosed as part of the finance
charge on the first periodic statement. How-
ever, they need not be factored into the an-
nual percentage rate. (See §226.14(c)(3).)

Paragraph 7(a)(6)(ii).

1. Identification. In identifying any other
charges actually imposed during the billing
cycle, the type is adequately described as
late charge or membership fee, for example.
Similarly, closing costs or settlement costs, for
example, may be used to describe charges
imposed in connection with real estate
transactions that are excluded from the fi-
nance charge under §226.4(c)(7), if the same
term (such as closing costs) was used in the
initial disclosures and if the creditor chose
to itemize and individually disclose the costs
included in that term. Even though the taxes
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and filing or notary fees excluded from the
finance charge under §226.4(e) are not re-
quired to be disclosed as other charges under
§226.6(a)(2), these charges may be included in
the amount shown as closing costs or settle-
ment costs on the periodic statement, if the
charges were itemized and disclosed as part
of the closing costs or settlement costs on the
initial disclosure statement. (See comment
6(a)(2)-1 for examples of other charges.)

2. Date. The date of imposing or debiting
other charges need not be disclosed.

3. Total. Disclosure of the total amount of
other charges is optional.

4. Itemization—types of other charges. Each
type of other charge (such as late-payment
charges, over-the-credit-limit charges, and
membership fees) imposed during the cycle
must be separately itemized; for example,
disclosure of only a total of other charges at-
tributable to both an over-the-credit-limit
charge and a late-payment charge would not
be permissible. Other charges of the same
type may be disclosed, however, individually
or as a total. For example, three fees of $3
for providing copies related to the resolution
of a billing error could be listed separately
or as $9.

7(a)(7) Annual percentage rate.

1. Plans subject to the requirements of
$226.5b. For home-equity plans subject to the
requirements of §226.5b, creditors are not re-
quired to disclose an effective annual per-
centage rate. Creditors that state an
annualized rate in addition to the cor-
responding annual percentage rate required
by §226.7(a)(4) must calculate that rate in ac-
cordance with §226.14(c).

2. Labels. Creditors that choose to disclose
an annual percentage rate calculated under
§226.14(c) and label the figure as ‘‘annual per-
centage rate’” must label the periodic rate
expressed as an annualized rate as the ‘‘cor-
responding APR,” ‘nominal APR,” or a
similar phrase as provided in comment
T(a)(4)-4. Creditors also comply with the
label requirement if the rate calculated
under §226.14(c) is described as the ‘‘effective
APR” or something similar. For those credi-
tors, the periodic rate expressed as an
annualized rate could be labeled ‘‘annual
percentage rate,” consistent with the re-
quirement under §226.7(b)(4). If the two rates
represent different values, creditors must
label the rates differently to meet the clear
and conspicuous standard under §226.5(a)(1).

7(a)(8) Grace period.

1. Terminology. Although the creditor is re-
quired to indicate any time period the con-
sumer may have to pay the balance out-
standing without incurring additional fi-
nance charges, no specific wording is re-
quired, so long as the language used is con-
sistent with that used on the account-open-
ing disclosure statement. For example, ‘“To
avoid additional finance charges, pay the
new balance before > would suffice.
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7(a)(9) Address for notice of billing errors.

1. Terminology. The periodic statement
should indicate the general purpose for the
address for billing-error inquiries, although a
detailed explanation or particular wording is
not required.

2. Telephone number. A telephone number,
e-mail address, or Web site location may be
included, but the mailing address for billing-
error inquiries, which is the required disclo-
sure, must be clear and conspicuous. The ad-
dress is deemed to be clear and conspicuous
if a precautionary instruction is included
that telephoning or notifying the creditor by
e-mail or Web site will not preserve the con-
sumer’s billing rights, unless the creditor
has agreed to treat billing error notices pro-
vided by electronic means as written notices,
in which case the precautionary instruction
is required only for telephoning.

7(a)(10) Closing date of billing cycle; new bal-
ance.

1. Credit balances. See comment 7(a)(1)-1.

2. Multifeatured plans. In a multifeatured
plan, the new balance may be disclosed for
each feature or for the plan as a whole. If
separate new balances are disclosed, a total
new balance is optional.

3. Accrued finance charges allocated from
payments. Some plans provide that the
amount of the finance charge that has ac-
crued since the consumer’s last payment is
directly deducted from each new payment,
rather than being separately added to each
statement and therefore reflected as an in-
crease in the obligation. In such a plan, the
new balance need not reflect finance charges
accrued since the last payment.

7(b) Rules affecting open-end (not home-se-
cured) plans.

1. Deferred interest or similar transactions.
Creditors offer a variety of payment plans
for purchases that permit consumers to
avoid interest charges if the purchase bal-
ance is paid in full by a certain date. ‘“‘De-
ferred interest’” has the same meaning as in
§226.16(h)(2) and associated commentary. The
following provides guidance for a deferred in-
terest or similar plan where, for example, no
interest charge is imposed on a $500 purchase
made in January if the $500 balance is paid
by July 31.

i. Annual percentage rates. Under
§226.7(b)(4), creditors must disclose each an-
nual percentage rate that may be used to
compute the interest charge. Under some
plans with a deferred interest or similar fea-
ture, if the deferred interest balance is not
paid by a certain date, July 31 in this exam-
ple, interest charges applicable to the billing
cycles between the date of purchase in Janu-
ary and July 31 may be imposed. Annual per-
centage rates that may apply to the deferred
interest balance ($500 in this example) if the
balance is not paid in full by July 31 must
appear on periodic statements for the billing
cycles between the date of purchase and July

656



Federal Reserve System

31. However, if the consumer does not pay
the deferred interest balance by July 31, the
creditor is not required to identify, on the
periodic statement disclosing the interest
charge for the deferred interest balance, an-
nual percentage rates that have been dis-
closed in previous billing cycles between the
date of purchase and July 31.

ii. Balances subject to periodic rates. Under
§226.7(b)(5), creditors must disclose the bal-
ances subject to interest during a billing
cycle. The deferred interest balance ($500 in
this example) is not subject to interest for
billing cycles between the date of purchase
and July 31 in this example. Periodic state-
ments sent for those billing cycles should
not include the deferred interest balance in
the balance disclosed under §226.7(b)(5). This
amount must be separately disclosed on peri-
odic statements and identified by a term
other than the term used to identify the bal-
ance disclosed under §226.7(b)(6) (such as
‘“‘deferred interest balance’’). During any
billing cycle in which an interest charge on
the deferred interest balance is debited to
the account, the balance disclosed under
§226.7(b)(5) should include the deferred inter-
est balance for that billing cycle.

iii. Amount of interest charge. TUnder
§226.7(b)(6)(ii), creditors must disclose inter-
est charges imposed during a billing cycle.
For some deferred interest purchases, the
creditor may impose interest from the date
of purchase if the deferred interest balance
($500 in this example) is not paid in full by
July 31 in this example, but otherwise will
not impose interest for billing cycles be-
tween the date of purchase and July 31. Peri-
odic statements for billing cycles preceding
July 31 in this example should not include in
the interest charge disclosed under
§226.7(b)(6)(ii) the amounts a consumer may
owe if the deferred interest balance is not
paid in full by July 31. In this example, the
February periodic statement should not
identify as interest charges interest attrib-
utable to the $500 January purchase. This
amount must be separately disclosed on peri-
odic statements and identified by a term
other than ‘‘interest charge’ (such as ‘‘con-
tingent interest charge’ or ‘‘deferred inter-
est charge’). The interest charge on a de-
ferred interest balance should be reflected on
the periodic statement under §226.7(b)(6)(ii)
for the billing cycle in which the interest
charge is debited to the account.

iv. Due date to avoid obligation for finance
charges under a deferred interest or similar pro-
gram. Section 226.7(b)(14) requires disclosure
on periodic statements of the date by which
any outstanding balance subject to a de-
ferred interest or similar program must be
paid in full in order to avoid the obligation
for finance charges on such balance. This dis-
closure must appear on the front of any page
of each periodic statement issued during the
deferred interest period beginning with the
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first periodic statement issued during the de-
ferred interest period that reflects the de-
ferred interest or similar transaction.

7(b)(1) Previous balance.

1. Credit balances. If the previous balance is
a credit balance, it must be disclosed in such
a way so as to inform the consumer that it
is a credit balance, rather than a debit bal-
ance.

2. Multifeatured plans. In a multifeatured
plan, the previous balance may be disclosed
either as an aggregate balance for the ac-
count or as separate balances for each fea-
ture (for example, a previous balance for pur-
chases and a previous balance for cash ad-
vances). If separate balances are disclosed, a
total previous balance is optional.

3. Accrued finance charges allocated from
payments. Some open-end credit plans pro-
vide that the amount of the finance charge
that has accrued since the consumer’s last
payment is directly deducted from each new
payment, rather than being separately added
to each statement and reflected as an in-
crease in the obligation. In such a plan, the
previous balance need not reflect finance
charges accrued since the last payment.

7(b)(2) Identification of transactions.

1. Multifeatured plans. Creditors may, but
are not required to, arrange transactions by
feature (such as disclosing purchase trans-
actions separately from cash advance trans-
actions). Pursuant to §226.7(b)(6), however,
creditors must group all fees and all interest
separately from transactions and may not
disclose any fees or interest charges with
transactions.

2. Automated teller machine (ATM) charges
imposed by other institutions in shared or inter-
change systems. A charge imposed on the
cardholder by an institution other than the
card issuer for the use of the other institu-
tion’s ATM in a shared or interchange sys-
tem and included by the terminal-operating
institution in the amount of the transaction
need not be separately disclosed on the peri-
odic statement.

7(b)(3) Credits.

1. Identification—sufficiency. The creditor
need not describe each credit by type (re-
turned merchandise, rebate of finance
charge, etc.)—‘‘credit’’ would suffice—except
if the creditor is using the periodic state-
ment to satisfy the billing-error correction
notice requirement. (See the commentary to
§226.13(e) and (f).) Credits may be distin-
guished from transactions in any way that is
clear and conspicuous, for example, by use of
debit and credit columns or by use of plus
signs and/or minus signs.

2. Date. If only one date is disclosed (that
is, the crediting date as required by the regu-
lation), no further identification of that date
is necessary. More than one date may be dis-
closed for a single entry, as long as it is clear
which date represents the date on which
credit was given.
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3. Totals. A total of amounts credited dur-
ing the billing cycle is not required.

7(b)(4) Periodic rates.

1. Disclosure of periodic interest rates—wheth-
er or not actually applied. Except as provided
in §226.7(b)(4)(ii), any periodic interest rate
that may be used to compute finance
charges, expressed as and labeled ‘‘Annual
Percentage Rate,”” must be disclosed whether
or not it is applied during the billing cycle.
For example:

i. If the consumer’s account has both a pur-
chase feature and a cash advance feature, the
creditor must disclose the annual percentage
rate for each, even if the consumer only
makes purchases on the account during the
billing cycle.

ii. If the annual percentage rate varies
(such as when it is tied to a particular
index), the creditor must disclose each an-
nual percentage rate in effect during the
cycle for which the statement was issued.

2. Disclosure of periodic interest rates required
only if imposition possible. With regard to the
periodic interest rate disclosure (and its cor-
responding annual percentage rate), only
rates that could have been imposed during
the billing cycle reflected on the periodic
statement need to be disclosed. For example:

i. If the creditor is changing annual per-
centage rates effective during the next bill-
ing cycle (either because it is changing
terms or because of a variable-rate plan), the
annual percentage rates required to be dis-
closed under §226.7(b)(4) are only those in ef-
fect during the billing cycle reflected on the
periodic statement. For example, if the an-
nual percentage rate applied during May was
18%, but the creditor will increase the rate
to 21% effective June 1, 18% is the only re-
quired disclosure under §226.7(b)(4) for the
periodic statement reflecting the May ac-
count activity.

ii. If the consumer has an overdraft line
that might later be expanded upon the con-
sumer’s request to include secured advances,
the rates for the secured advance feature
need not be given until such time as the con-
sumer has requested and received access to
the additional feature.

iii. If annual percentage rates applicable to
a particular type of transaction changed
after a certain date and the old rate is only
being applied to transactions that took place
prior to that date, the creditor need not con-
tinue to disclose the old rate for those con-
sumers that have no outstanding balances to
which that rate could be applied.

3. Multiple rates—same transaction. If two or
more periodic rates are applied to the same
balance for the same type of transaction (for
example, if the interest charge consists of a
monthly periodic interest rate of 1.5% ap-
plied to the outstanding balance and a re-
quired credit life insurance component cal-
culated at 0.1% per month on the same out-
standing balance), creditors must disclose
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the periodic interest rate, expressed as an
18% annual percentage rate and the range of
balances to which it is applicable. Costs at-
tributable to the credit life insurance com-
ponent must be disclosed as a fee under
§226.7(b)(6)(iii).

4. Fees. Creditors that identify fees in ac-
cordance with §226.7(b)(6)(iii) need not iden-
tify the periodic rate at which a fee would
accrue if the fee remains unpaid. For exam-
ple, assume a fee is imposed for a late pay-
ment in the previous cycle and that the fee,
unpaid, would be included in the purchases
balance and accrue interest at the rate for
purchases. The creditor need not separately
disclose that the purchase rate applies to the
portion of the purchases balance attributable
to the unpaid fee.

5. Ranges of balances. See comment
6(b)(4)({)(B)-1. A creditor is not required to
adjust the range of balances disclosure to re-
flect the balance below which only a min-
imum charge applies.

6. Deferred interest transactions. See com-
ment 7(b)-1.i.

7(b)(5) Balance on which finance charge com-
puted.

1. Split rates applied to balance ranges. If
split rates were applied to a balance because
different portions of the balance fall within
two or more balance ranges, the creditor
need not separately disclose the portions of
the balance subject to such different rates
since the range of balances to which the
rates apply has been separately disclosed.
For example, a creditor could disclose a bal-
ance of $700 for purchases even though a
monthly periodic rate of 1.5% applied to the
first $500, and a monthly periodic rate of 1%
to the remainder. This option to disclose a
combined balance does not apply when the
interest charge is computed by applying the
split rates to each day’s balance (in contrast,
for example, to applying the rates to the av-
erage daily balance). In that case, the bal-
ances must be disclosed using any of the op-
tions that are available if two or more daily
rates are imposed. (See comment 7(b)(5)-4.)

2. Monthly rate on average daily balance.
Creditors may apply a monthly periodic rate
to an average daily balance.

3. Multifeatured plans. In a multifeatured
plan, the creditor must disclose a separate
balance (or balances, as applicable) to which
a periodic rate was applied for each feature.
Separate balances are not required, however,
merely because a grace period is available
for some features but not others. A total bal-
ance for the entire plan is optional. This
does not affect how many balances the cred-
itor must disclose—or may disclose—within
each feature. (See, for example, comments
T(b)(56)-4 and 7(b)(4)-5.)

4. Daily rate on daily balance. i. If a finance
charge is computed on the balance each day
by application of one or more daily periodic
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interest rates, the balance on which the in-
terest charge was computed may be disclosed
in any of the following ways for each feature:

ii. If a single daily periodic interest rate is
imposed, the balance to which it is applica-
ble may be stated as:

A. A balance for each day in the billing
cycle.

B. A balance for each day in the billing
cycle on which the balance in the account
changes.

C. The sum of the daily balances during
the billing cycle.

D. The average daily balance during the
billing cycle, in which case the creditor may,
at its option, explain that the average daily
balance is or can be multiplied by the num-
ber of days in the billing cycle and the peri-
odic rate applied to the product to determine
the amount of interest.

iii. If two or more daily periodic interest
rates may be imposed, the balances to which
the rates are applicable may be stated as:

A. A balance for each day in the billing
cycle.

B. A balance for each day in the billing
cycle on which the balance in the account
changes.

C. Two or more average daily balances,
each applicable to the daily periodic interest
rates imposed for the time that those rates
were in effect. The creditor may, at its op-
tion, explain that interest is or may be de-
termined by (I) multiplying each of the aver-
age balances by the number of days in the
billing cycle (or if the daily rate varied dur-
ing the cycle, by multiplying by the number
of days the applicable rate was in effect), (2)
multiplying each of the results by the appli-
cable daily periodic rate, and (3) adding
these products together.

5. Information to compute balance. In con-
nection with disclosing the interest charge
balance, the creditor need not give the con-
sumer all of the information necessary to
compute the balance if that information is
not otherwise required to be disclosed. For
example, if current purchases are included
from the date they are posted to the ac-
count, the posting date need not be dis-
closed.

6. Non-deduction of credits. The creditor
need not specifically identify the total dollar
amount of credits not deducted in computing
the finance charge balance. Disclosure of the
amount of credits not deducted is accom-
plished by listing the credits (§226.7(b)(3))
and indicating which credits will not be de-
ducted in determining the balance (for exam-
ple, “‘credits after the 15th of the month are
not deducted in computing the interest
charge.”’).

7. Use of one balance computation method ex-
planation when multiple balances disclosed.
Sometimes the creditor will disclose more
than one balance to which a periodic rate
was applied, even though each balance was
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computed using the same balance computa-
tion method. For example, if a plan involves
purchases and cash advances that are subject
to different rates, more than one balance
must be disclosed, even though the same
computation method is used for determining
the balance for each feature. In these cases,
one explanation or a single identification of
the name of the balance computation meth-
od is sufficient. Sometimes the creditor sep-
arately discloses the portions of the balance
that are subject to different rates because
different portions of the balance fall within
two or more balance ranges, even when a
combined balance disclosure would be per-
mitted under comment 7(b)(5)-1. In these
cases, one explanation or a single identifica-
tion of the name of the balance computation
method is also sufficient (assuming, of
course, that all portions of the balance were
computed using the same method). In these
cases, a creditor may use an appropriate
name listed in §226.5a(g) (e.g., ‘‘average daily
balance (including new purchases)’’) as the sin-
gle identification of the name of the balance
computation method applicable to all fea-
tures, even though the name only refers to
purchases. For example, if a creditor uses
the average daily balance method including
new transactions for all features, a creditor
may use the name ‘‘average daily balance (in-
cluding new purchases)”’ listed in §226.5a(g)(1)
to satisfy the requirement to disclose the
name of the balance computation method for
all features. As an alternative, in this situa-
tion, a creditor may revise the balance com-
putation names listed in §226.5a(g) to refer
more broadly to all new credit transactions,
such as using the language ‘‘new trans-
actions” or ‘‘current transactions’” (e.g.,
“average daily balance (including new trans-
actions)’’), rather than simply referring to
new purchases, when the same method is
used to calculate the balances for all fea-
tures of the account.

8. Use of balance computation names in
§226.5a(g) for balances other than purchases.
The names of the balance computation meth-
ods listed in §226.5a(g) describe balance com-
putation methods for purchases. When a
creditor is disclosing the name of the bal-
ance computation methods separately for
each feature, in using the names listed in
§226.5a(g) to satisfy the requirements of
§226.7(b)(5) for features other than purchases,
a creditor must revise the names listed in
§226.5a(g) to refer to the other features. For
example, when disclosing the name of the
balance computation method applicable to
cash advances, a creditor must revise the
name listed in §226.5a(g)(i) to disclose it as
“average daily balance (including new cash ad-
vances)”’ when the balance for cash advances
is figured by adding the outstanding balance
(including new cash advances and deducting
payments and credits) for each day in the
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billing cycle, and then dividing by the num-
ber of days in the billing cycle. Similarly, a
creditor must revise the name listed in
§226.5a(g)(il) to disclose it as ‘‘average daily
balance (excluding new cash advances)”’ when
the balance for cash advances is figured by
adding the outstanding balance (excluding
new cash advances and deducting payments
and credits) for each day in the billing cycle,
and then dividing by the number of days in
the billing cycle. See comment 7(b)(5)-7 for
guidance on the use of one balance computa-
tion method explanation or name when mul-
tiple balances are disclosed.

7(b)(6) Charges imposed.

1. Examples of charges. See commentary to
§226.6(b)(3).

2. Fees. Costs attributable to periodic rates
other than interest charges shall be disclosed
as a fee. For example, if a consumer obtains
credit life insurance that is calculated at
0.1% per month on an outstanding balance
and a monthly interest rate of 1.5% applies
to the same balance, the creditor must dis-
close the dollar cost attributable to interest
as an ‘‘interest charge’ and the credit insur-
ance cost as a ‘‘fee.”

3. Total fees and interest charged for calendar
year to date.

i. Monthly statements. Some creditors send
monthly statements but the statement peri-
ods do not coincide with the calendar month.
For creditors sending monthly statements,
the following comply with the requirement
to provide calendar year-to-date totals.

A. A creditor may disclose calendar-year-
to-date totals at the end of the calendar year
by separately aggregating finance charges
attributable to periodic interest rates and
fees for 12 monthly cycles, starting with the
period that begins during January and fin-
ishing with the period that begins during De-
cember. For example, if statement periods
begin on the 10th day of each month, the
statement covering December 10, 2011
through January 9, 2012, may disclose the
separate year-to-date totals for interest
charged and fees imposed from January 10,
2011, through January 9, 2012. Alternatively,
the creditor could provide a statement for
the cycle ending January 9, 2012, showing the
separate year-to-date totals for interest
charged and fees imposed January 1, 2011,
through December 31, 2011.

B. A creditor may disclose calendar-year-
to-date totals at the end of the calendar year
by separately aggregating finance charges
attributable to periodic interest rates and
fees for 12 monthly cycles, starting with the
period that begins during December and fin-
ishing with the period that begins during No-
vember. For example, if statement periods
begin on the 10th day of each month, the
statement covering November 10, 2011
through December 9, 2011, may disclose the
separate year-to-date totals for interest
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charged and fees imposed from December 10,
2010, through December 9, 2011.

ii. Quarterly statements. Creditors issuing
quarterly statements may apply the guid-
ance set forth for monthly statements to
comply with the requirement to provide cal-
endar year-to-date totals on quarterly state-
ments.

4. Minimum charge in lieu of interest. A min-
imum charge imposed if a charge would oth-
erwise have been determined by applying a
periodic rate to a balance except for the fact
that such charge is smaller than the min-
imum must be disclosed as a fee. For exam-
ple, assume a creditor imposes a minimum
charge of $1.50 in lieu of interest if the cal-
culated interest for a billing period is less
than that minimum charge. If the interest
calculated on a consumer’s account for a
particular billing period is 50 cents, the min-
imum charge of $1.50 would apply. In this
case, the entire $1.50 would be disclosed as a
fee; the periodic statement would reflect the
$1.50 as a fee, and $0 in interest.

5. Adjustments to year-to-date totals. In some
cases, a creditor may provide a statement for
the current period reflecting that fees or in-
terest charges imposed during a previous pe-
riod were waived or reversed and credited to
the account. Creditors may, but are not re-
quired to, reflect the adjustment in the year-
to-date totals, nor, if an adjustment is made,
to provide an explanation about the reason
for the adjustment. Such adjustments should
not affect the total fees or interest charges
imposed for the current statement period.

6. Acquired accounts. An institution that
acquires an account or plan must include, as
applicable, fees and charges imposed on the
account or plan prior to the acquisition in
the aggregate disclosures provided under
§226.7(b)(6) for the acquired account or plan.
Alternatively, the institution may provide
separate totals reflecting activity prior and
subsequent to the account or plan acquisi-
tion. For example, a creditor that acquires
an account or plan on August 12 of a given
calendar year may provide one total for the
period from January 1 to August 11 and a
separate total for the period beginning on
August 12.

7. Account upgrades. A creditor that up-
grades, or otherwise changes, a consumer’s
plan to a different open-end credit plan must
include, as applicable, fees and charges im-
posed for that portion of the calendar year
prior to the upgrade or change in the con-
sumer’s plan in the aggregate disclosures
provided pursuant to §226.7(b)(6) for the new
plan. For example, assume a consumer has
incurred $125 in fees for the calendar year to
date for a retail credit card account, which is
then replaced by a cobranded credit card ac-
count also issued by the creditor. In this
case, the creditor must reflect the $125 in
fees incurred prior to the replacement of the
retail credit card account in the calendar
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year-to-date totals provided for the co-
branded credit card account. Alternatively,
the institution may provide two separate to-
tals reflecting activity prior and subsequent
to the plan upgrade or change.

7(b)(7) Change-in-terms and increased penalty
rate summary for open-end (not home-secured)
plans.

1. Location of summary tables. If a change-
in-terms notice required by §226.9(c)(2) is
provided on or with a periodic statement, a
tabular summary of key changes must ap-
pear on the front of the statement. Simi-
larly, if a notice of a rate increase due to de-
linquency or default or as a penalty required
by §226.9(g)(1) is provided on or with a peri-
odic statement, information required to be
provided about the increase, presented in a
table, must appear on the front of the state-
ment.

7(b)(8) Grace period.

1. Terminology. In describing the grace pe-
riod, the language used must be consistent
with that used on the account-opening dis-
closure statement. (See §226.5(a)(2)(1).)

2. Deferred interest transactions. See com-
ment 7(b)-1.iv.

3. Limitation on the imposition of finance
charges in §226.54. Section 226.7(b)(8) does not
require a card issuer to disclose the limita-
tions on the imposition of finance charges as
a result of a loss of a grace period in §226.54,
or the impact of payment allocation on
whether interest is charged on transactions
as a result of a loss of a grace period.

7(b)(9) Address for notice of billing errors.

1. Terminology. The periodic statement
should indicate the general purpose for the
address for billing-error inquiries, although a
detailed explanation or particular wording is
not required.

2. Telephone number. A telephone number,
e-mail address, or Web site location may be
included, but the mailing address for billing-
error inquiries, which is the required disclo-
sure, must be clear and conspicuous. The ad-
dress is deemed to be clear and conspicuous
if a precautionary instruction is included
that telephoning or notifying the creditor by
e-mail or Web site will not preserve the con-
sumer’s billing rights, unless the creditor
has agreed to treat billing error notices pro-
vided by electronic means as written notices,
in which case the precautionary instruction
is required only for telephoning.

7(b)(10) Closing date of billing cycle; new bal-
ance.

1. Credit balances. See comment 7(b)(1)-1.

2. Multifeatured plans. In a multifeatured
plan, the new balance may be disclosed for
each feature or for the plan as a whole. If
separate new balances are disclosed, a total
new balance is optional.

3. Accrued finance charges allocated from
payments. Some plans provide that the
amount of the finance charge that has ac-
crued since the consumer’s last payment is
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directly deducted from each new payment,
rather than being separately added to each
statement and therefore reflected as an in-
crease in the obligation. In such a plan, the
new balance need not reflect finance charges
accrued since the last payment.

7(b)(11) Due date; late payment costs.

1. Informal periods affecting late payments.
Although the terms of the account agree-
ment may provide that a card issuer may as-
sess a late payment fee if a payment is not
received by a certain date, the card issuer
may have an informal policy or practice that
delays the assessment of the late payment
fee for payments received a brief period of
time after the date upon which a card issuer
has the contractual right to impose the fee.
A card issuer must disclose the due date ac-
cording to the legal obligation between the
parties, and need not consider the end of an
informal ‘‘courtesy period” as the due date
under §226.7(b)(11).

2. Assessment of late payment fees. Some
state or other laws require that a certain
number of days must elapse following a due
date before a late payment fee may be im-
posed. In addition, a card issuer may be re-
stricted by the terms of the account agree-
ment from imposing a late payment fee until
a payment is late for a certain number of
days following a due date. For example, as-
sume a payment is due on March 10 and the
account agreement or state law provides
that a late payment fee cannot be assessed
before March 21. A card issuer must disclose
the due date under the terms of the legal ob-
ligation (March 10 in this example), and not
a date different than the due date, such as
when the card issuer is restricted by the ac-
count agreement or state or other law from
imposing a late payment fee unless a pay-
ment is late for a certain number of days fol-
lowing the due date (March 21 in this exam-
ple). Consumers’ rights under state law to
avoid the imposition of late payment fees
during a specified period following a due date
are unaffected by the disclosure require-
ment. In this example, the card issuer would
disclose March 10 as the due date for pur-
poses of §226.7(b)(11), but could not, under
state law, assess a late payment fee before
March 21.

3. Fee or rate triggered by multiple events. If
a late payment fee or penalty rate is trig-
gered after multiple events, such as two late
payments in six months, the card issuer
may, but is not required to, disclose the late
payment and penalty rate disclosure each
month. The disclosures must be included on
any periodic statement for which a late pay-
ment could trigger the late payment fee or
penalty rate, such as after the consumer
made one late payment in this example. For
example, if a cardholder has already made
one late payment, the disclosure must be on
each statement for the following five billing
cycles.
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4. Range of late fees or penalty rates. A card
issuer that imposes a range of late payment
fees or rates on a credit card account under
an open-end (not home-secured) consumer
credit plan may state the highest fee or rate
along with an indication lower fees or rates
could be imposed. For example, a phrase in-
dicating the late payment fee could be ‘‘up
to $29”’ complies with this requirement.

5. Penalty rate in effect. If the highest pen-
alty rate has previously been triggered on an
account, the card issuer may, but is not re-
quired to, delete the amount of the penalty
rate and the warning that the rate may be
imposed for an untimely payment, as not ap-
plicable. Alternatively, the card issuer may,
but is not required to, modify the language
to indicate that the penalty rate has been in-
creased due to previous late payments (if ap-
plicable).

6. Same day each month. The requirement
that the due date be the same day each
month means that the due date must gen-
erally be the same numerical date. For ex-
ample, a consumer’s due date could be the
26th of every month. In contrast, a due date
that is the same relative date but not nu-
merical date each month, such as the third
Tuesday of the month, generally would not
comply with this requirement. However, a
consumer’s due date may be the last day of
each month, even though that date will not
be the same numerical date. For example, if
a consumer’s due date is the last day of each
month, it will fall on February 28th (or Feb-
ruary 29th in a leap year) and on August 31st.

7. Change in due date. A creditor may ad-
just a consumer’s due date from time to time
provided that the new due date will be the
same numerical date each month on an ongo-
ing basis. For example, a creditor may
choose to honor a consumer’s request to
change from a due date that is the 20th of
each month to the 5th of each month, or may
choose to change a consumer’s due date from
time to time for operational reasons. See
comment 2(a)(4)-3 for guidance on transi-
tional billing cycles.

8. Billing cycles longer than one month. The
requirement that the due date be the same
day each month does not prohibit billing cy-
cles that are two or three months, provided
that the due date for each billing cycle is on
the same numerical date of the month. For
example, a creditor that establishes two-
month billing cycles could send a consumer
periodic statements disclosing due dates of
January 25, March 25, and May 25.

9. Payment due date when the creditor does
not accept or receive payments by mail. If the
due date in a given month falls on a day on
which the creditor does not receive or accept
payments by mail and the creditor is re-
quired to treat a payment received the next
business day as timely pursuant to §226.10(d),
the creditor must disclose the due date ac-
cording to the legal obligation between the
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parties, not the date as of which the creditor
is permitted to treat the payment as late.
For example, assume that the consumer’s
due date is the 4th of every month and the
creditor does not accept or receive payments
by mail on Thursday, July 4. Pursuant to
§226.10(d), the creditor may not treat a
mailed payment received on the following
business day, Friday, July 5, as late for any
purpose. The creditor must nonetheless dis-
close July 4 as the due date on the periodic
statement and may not disclose a July 5 due
date.

7(b)(12) Repayment disclosures.

1. Rounding. In disclosing on the periodic
statement the minimum payment total cost
estimate, the estimated monthly payment
for repayment in 36 months, the total cost
estimate for repayment in 36 months, and
the savings estimate for repayment in 36
months under §226.7(b)(12)(i) or (b)(12)(ii) as
applicable, a card issuer, at its option, must
either round these disclosures to the nearest
whole dollar or to the nearest cent. Nonethe-
less, an issuer’s rounding for all of these dis-
closures must be consistent. An issuer may
round all of these disclosures to the nearest
whole dollar when disclosing them on the
periodic statement, or may round all of these
disclosures to the nearest cent. An issuer
may not, however, round some of the disclo-
sures to the nearest whole dollar, while
rounding other disclosures to the nearest
cent.

Paragraph 7(b)(12)(i)(F).

1. Minimum payment repayment estimate dis-
closed on the periodic statement is three years or
less. Section 226.7(b)(12)(A)(F)(2)(1) provides
that a credit card issuer is not required to
provide the disclosures related to repayment
in 36 months if the minimum payment repay-
ment estimate disclosed under
§226.7(b)(12)(1)(B) after rounding is 3 years or
less. For example, if the minimum payment
repayment estimate is 2 years 6 months to 3
years 5 months, issuers would be required
under §226.7(b)(12)(1)(B) to disclose that it
would take 3 years to pay off the balance in
full if making only the minimum payment.
In these cases, an issuer would not be re-
quired to disclose the 36-month disclosures
on the periodic statement because the min-
imum payment repayment estimate dis-
closed to the consumer on the periodic state-
ment (after rounding) is 3 years or less.

7(b)(12)(iv) Provision of information about
credit counseling services.

1. Approved organizations. Section
226.7(b)(12)(iv)(A) requires card issuers to
provide information regarding at least three
organizations that have been approved by
the United States Trustee or a bankruptcy
administrator pursuant to 11 U.S.C. 111(a)(1)
to provide credit counseling services in, at
the card issuer’s option, either the state in
which the billing address for the account is
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located or the state specified by the con-
sumer. A card issuer does not satisfy the re-
quirements in §226.7(b)(12)(iv)(A) by pro-
viding information regarding providers that
have been approved pursuant to 11 U.S.C.
111(a)(2) to offer personal financial manage-
ment courses.

2. Information regarding approved organiza-
tions. i. Provision of information obtained from
United States Trustee or bankruptcy adminis-
trator. A card issuer complies with the re-
quirements of §226.7(b)(12)(iv)(A) if, through
the toll-free number disclosed pursuant to
§226.7(b)(12)(1) or (b)(12)(ii), it provides the
consumer with information obtained from
the United States Trustee or a bankruptcy
administrator, such as information obtained
from the Web site operated by the United
States Trustee. Section 226.7(b)(12)(iv)(A)
does not require a card issuer to provide in-
formation that is not available from the
United States Trustee or a bankruptcy ad-
ministrator. If, for example, the Web site ad-
dress for an organization approved by the
United States Trustee is not available from
the Web site operated by the United States
Trustee, a card issuer is not required to pro-
vide a Web site address for that organization.
However, §226.7(b)(12)(iv)(B) requires the
card issuer to, at least annually, update the
information it provides for consistency with
the information provided by the United
States Trustee or a bankruptcy adminis-
trator.

ii. Provision of information consistent with re-
quest of approved organization. If requested by
an approved organization, a card issuer may
at its option provide, in addition to the name
of the organization obtained from the United
States Trustee or a bankruptcy adminis-
trator, another name used by that organiza-
tion through the toll-free number disclosed
pursuant to §226.7(b)(12)(1) or (b)(12)(ii). In
addition, if requested by an approved organi-
zation, a card issuer may at its option pro-
vide through the toll-free number disclosed
pursuant to §226.7(b)(12)(i) or (b)(12)(ii) a
street address, telephone number, or Web
site address for the organization that is dif-
ferent than the street address, telephone
number, or Web site address obtained from
the United States Trustee or a bankruptcy
administrator. However, if requested by an
approved organization, a card issuer must
not provide information regarding that orga-
nization through the toll-free number dis-
closed pursuant to §226.7(b)(12)(i) or
(b)(A2)({1).

iii. Information regarding approved organiza-
tions that provide credit counseling services in a
language other than English. A card issuer
may at its option provide through the toll-
free number disclosed pursuant to
§226.7(b)(12)(1) or (b)(12)(ii) information re-
garding approved organizations that provide
credit counseling services in languages other
than English. In the alternative, a card
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issuer may at its option state that such in-
formation is available from the Web site op-
erated by the United States Trustee. Dis-
closing this Web site address does not by
itself constitute a statement that organiza-
tions have been approved by the United
States Trustee for purposes of comment
T(b)(12)(iv)-2.iv.

iv. Statements regarding approval by the
United States Trustee or a bankruptcy adminis-
trator. Section 226.7(b)(12)(iv) does not re-
quire a card issuer to disclose through the
toll-free number disclosed pursuant to
§226.7(b)(12)(1) or (b)(12)(ii) that organiza-
tions have been approved by the United
States Trustee or a bankruptcy adminis-
trator. However, if a card issuer chooses to
make such a disclosure, §226.7(b)(12)(iv) re-
quires that the card issuer also disclose that:

A. The United States Trustee or a bank-
ruptcy administrator has determined that
the organizations meet the minimum re-
quirements for nonprofit pre-bankruptcy
budget and credit counseling;

B. The organizations may provide other
credit counseling services that have not been
reviewed by the United States Trustee or a
bankruptcy administrator; and

C. The United States Trustee or the bank-
ruptcy administrator does not endorse or
recommend any particular organization.

3. Automated response systems or devices. At
their option, card issuers may use toll-free
telephone numbers that connect consumers
to automated systems, such as an inter-
active voice response system, through which
consumers may obtain the information re-
quired by §226.7(b)(12)(iv) by inputting infor-
mation using a touch-tone telephone or simi-
lar device.

4. Toll-free telephone number. A card issuer
may provide a toll-free telephone number
that is designed to handle customer service
calls generally, so long as the option to re-
ceive the information required by
§226.7(b)(12)(iv) is prominently disclosed to
the consumer. For automated systems, the
option to receive the information required
by §226.7(b)(12)(iv) is prominently disclosed
to the consumer if it is listed as one of the
options in the first menu of options given to
the consumer, such as ‘“‘Press or say ‘3’ if you
would like information about credit coun-
seling services.”” If the automated system
permits callers to select the language in
which the call is conducted and in which in-
formation is provided, the menu to select the
language may precede the menu with the op-
tion to receive information about accessing
credit counseling services.

5. Third parties. At their option, card
issuers may use a third party to establish
and maintain a toll-free telephone number
for use by the issuer to provide the informa-
tion required by §226.7(b)(12)(iv).

6. Web site address. When making the repay-
ment disclosures on the periodic statement
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pursuant to §226.7(b)(12), a card issuer at its
option may also include a reference to a Web
site address (in addition to the toll-free tele-
phone number) where its customers may ob-
tain the information required by
§226.7(b)(12)(iv), so long as the information
provided on the Web site complies with
§226.7(b)(12)(iv). The Web site address dis-
closed must take consumers directly to the
Web page where information about accessing
credit counseling may be obtained. In the al-
ternative, the card issuer may disclose the
Web site address for the Web page operated
by the United States Trustee where con-
sumers may obtain information about ap-
proved credit counseling organizations. Dis-
closing this Web site address does not by
itself constitute a statement that organiza-
tions have been approved by the United
States Trustee for purposes of comment
T(b)(12)(iv)-2.iv.

7. Advertising or marketing information. If a
consumer requests information about credit
counseling services, the card issuer may not
provide advertisements or marketing mate-
rials to the consumer (except for providing
the name of the issuer) prior to providing the
information required by §226.7(b)(12)(iv).
Educational materials that do not solicit
business are not considered advertisements
or marketing materials for this purpose. Ex-
amples:

i. Toll-free telephone number. As described in
comment 7(b)(12)(iv)-4, an issuer may pro-
vide a toll-free telephone number that is de-
signed to handle customer service calls gen-
erally, so long as the option to receive the
information required by §226.7(b)(12)(iv)
through that toll-free telephone number is
prominently disclosed to the consumer. Once
the consumer selects the option to receive
the information required by §226.7(b)(12)(iv),
the issuer may not provide advertisements
or marketing materials to the consumer (ex-
cept for providing the name of the issuer)
prior to providing the required information.

ii. Web page. If the issuer discloses a link
to a Web site address as part of the disclo-
sures pursuant to comment 7(b)(12)(iv)-6, the
issuer may not provide advertisements or
marketing materials (except for providing
the name of the issuer) on the Web page
accessed by the address prior to providing
the information required by §226.7(b)(12)(iv).

7(b)(12)(v) Exemptions.

1. Billing cycle where paying the minimum
payment due for that billing cycle will pay the
outstanding balance on the account for that
billing cycle. Under §226.7(b)(12)(v)(C), a card
issuer is exempt from the repayment disclo-
sure requirements set forth in §226.7(b)(12)
for a particular billing cycle where paying
the minimum payment due for that billing
cycle will pay the outstanding balance on
the account for that billing cycle. For exam-
ple, if the entire outstanding balance on an
account for a particular billing cycle is $20
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and the minimum payment is $20, an issuer
would not need to comply with the repay-
ment disclosure requirements for that par-
ticular billing cycle. In addition, this exemp-
tion would apply to a charged-off account
where payment of the entire account balance
is due immediately.

7(b)(13) Format requirements.

1. Combined deposit account and credit ac-
count statements. Some financial institutions
provide information about deposit account
and open-end credit account activity on one
periodic statement. For purposes of pro-
viding disclosures on the front of the first
page of the periodic statement pursuant to
§226.7(b)(13), the first page of such a com-
bined statement shall be the page on which
credit transactions first appear.

Section 226.8—Identifying Transactions on
Periodic Statements

8(a) Sale credit.

1. Sale credit. The term ‘‘sale credit’’ refers
to a purchase in which the consumer uses a
credit card or otherwise directly accesses an
open-end line of credit (see comment 8(b)-1 if
access is by means of a check) to obtain
goods or services from a merchant, whether
or not the merchant is the card issuer or
creditor. ‘‘Sale credit’ includes:

i. The purchase of funds-transfer services
(such as a wire transfer) from an inter-
mediary.

ii. The purchase of services from the card
issuer or creditor. For the purchase of serv-
ices that are costs imposed as part of the
plan under §226.6(b)(3), card issuers and
creditors comply with the requirements for
identifying transactions under this section
by disclosing the fees in accordance with the
requirements of §226.7(b)(6). For the pur-
chases of services that are not costs imposed
as part of the plan, card issuers and creditors
may, at their option, identify transactions
under this section or in accordance with the
requirements of §226.7(b)(6).

2. Amount—transactions not billed in full. If
sale transactions are not billed in full on any
single statement, but are billed periodically
in precomputed installments, the first peri-
odic statement reflecting the transaction
must show either the full amount of the
transaction together with the date the trans-
action actually took place; or the amount of
the first installment that was debited to the
account together with the date of the trans-
action or the date on which the first install-
ment was debited to the account. In any
event, subsequent periodic statements
should reflect each installment due, together
with either any other identifying informa-
tion required by §226.8(a) (such as the seller’s
name and address in a three-party situation)
or other appropriate identifying information
relating the transaction to the first billing.
The debiting date for the particular install-
ment, or the date the transaction took place,
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may be used as the date of the transaction
on these subsequent statements.

3. Date—when a transaction takes place.

i. If the consumer conducts the transaction
in person, the date of the transaction is the
calendar date on which the consumer made
the purchase or order, or secured the ad-
vance.

ii. For transactions billed to the account
on an ongoing basis (other than installments
to pay a precomputed amount), the date of
the transaction is the date on which the
amount is debited to the account. This
might include, for example, monthly insur-
ance premiums.

iii. For mail, Internet, or telephone orders,
a creditor may disclose as the transaction
date either the invoice date, the debiting
date, or the date the order was placed by
telephone or via the Internet.

iv. In a foreign transaction, the debiting
date may be considered the transaction date.

4. Date—sufficiency of description.

i. If the creditor discloses only the date of
the transaction, the creditor need not iden-
tify it as the ‘‘transaction date.’” If the cred-
itor discloses more than one date (for exam-
ple, the transaction date and the posting
date), the creditor must identify each.

ii. The month and day sufficiently identify
the transaction date, unless the posting of
the transaction is delayed so long that the
year is needed for a clear disclosure to the
consumer.

5. Same or related persons. i. For purposes of
identifying transactions, the term same or re-
lated persons refers to, for example:

A. Franchised or licensed sellers of a credi-
tor’s product or service.

B. Sellers who assign or sell open-end sales
accounts to a creditor or arrange for such
credit under a plan that allows the consumer
to use the credit only in transactions with
that seller.

ii. A seller is not related to the creditor
merely because the seller and the creditor
have an agreement authorizing the seller to
honor the creditor’s credit card.

6. Brief identification—sufficiency of descrip-
tion. The ‘‘brief identification’ provision in
§226.8(a)(1)(1) requires a designation that will
enable the consumer to reconcile the peri-
odic statement with the consumer’s own
records. In determining the sufficiency of
the description, the following rules apply:

i. While item-by-item descriptions are not
necessary, reasonable precision is required.
For example, ‘‘merchandise,” ‘‘miscella-
neous,” ‘‘second-hand goods,” or ‘‘pro-
motional items’ would not suffice.

ii. A reference to a department in a sales
establishment that accurately conveys the
identification of the types of property or
services available in the department is suffi-
cient—for example, ‘‘jewelry,” or ‘‘sporting
goods.”
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iii. A number or symbol that is related to
an identification list printed elsewhere on
the statement that reasonably identifies the
transaction with the creditor is sufficient.

7. Seller’s name—sufficiency of description.
The requirement contemplates that the sell-
er’s name will appear on the periodic state-
ment in essentially the same form as it ap-
pears on transaction documents provided to
the consumer at the time of the sale. The
seller’s name may also be disclosed as, for
example:

i. A more complete spelling of the name
that was alphabetically abbreviated on the
receipt or other credit document.

ii. An alphabetical abbreviation of the
name on the periodic statement even if the
name appears in a more complete spelling on
the receipt or other credit document. Terms
that merely indicate the form of a business
entity, such as ‘“‘Inc.,” ““Co.,” or ‘“Ltd.,” may
always be omitted.

8. Location of transaction.

i. If the seller has multiple stores or
branches within a city, the creditor need not
identify the specific branch at which the sale
occurred.

ii. When no meaningful address is available
because the consumer did not make the pur-
chase at any fixed location of the seller, the
creditor may omit the address, or may pro-
vide some other identifying designation,
such as ‘‘aboard plane,” ‘“ABC Airways
Flight,”” ‘‘customer’s home,” ‘‘telephone
order,” ‘“‘Internet order” or ‘‘mail order.”

8(b) Nonsale credit.

1. Nonsale credit. The term ‘‘nonsale credit”
refers to any form of loan credit including,
for example:

i. A cash advance.

ii. An advance on a credit plan that is
accessed by overdrafts on a checking ac-
count.

iii. The use of a ‘‘supplemental credit de-
vice” in the form of a check or draft or the
use of the overdraft credit plan accessed by
a debit card, even if such use is in connection
with a purchase of goods or services.

iv. Miscellaneous debits to remedy
mispostings, returned checks, and similar
entries.

2. Amount—overdraft credit plans. If credit is
extended under an overdraft credit plan tied
to a checking account or by means of a debit
card tied to an overdraft credit plan:

i. The amount to be disclosed is that of the
credit extension, not the face amount of the
check or the total amount of the debit/credit
transaction.

ii. The creditor may disclose the amount of
the credit extensions on a cumulative daily
basis, rather than the amount attributable
to each check or each use of the debit card
that accesses the credit plan.

3. Date of transaction. See comment 8(a)-4.

4. Nonsale transaction—sufficiency of identi-
fication. The creditor sufficiently identifies a
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nonsale transaction by describing the type of
advance it represents, such as cash advance,
loan, overdraft loan, or any readily under-
standable trade name for the credit program.

Section 226.9—Subsequent Disclosure
Requirements

9(a) Furnishing statement of billing rights.

9(a)(1) Annual statement.

1. General. The creditor may provide the
annual billing rights statement:

i. By sending it in one billing period per
year to each consumer that gets a periodic
statement for that period; or

ii. By sending a copy to all of its
accountholders sometime during the -cal-
endar year but not necessarily all in one bill-
ing period (for example, sending the annual
notice in connection with renewal cards or
when imposing annual membership fees).

2. Substantially similar. See the com-
mentary to Model Forms G-3 and G-3(A) in
appendix G to part 226.

9(a)(2) Alternative summary statement.

1. Changing from long-form to short form
statement and vice versa. If the creditor has
been sending the long-form annual state-
ment, and subsequently decides to use the al-
ternative summary statement, the first sum-
mary statement must be sent no later than
12 months after the last long-form statement
was sent. Conversely, if the creditor wants to
switch to the long-form, the first long-form
statement must be sent no later than 12
months after the last summary statement.

2. Substantially similar. See the com-
mentary to Model Forms G4 and G-4(A) in
appendix G to part 226.

9(b) Disclosures for supplemental credit access
devices and additional features.

1. Credit access device—examples. Credit ac-
cess device includes, for example, a blank
check, payee-designated check, blank draft
or order, or authorization form for issuance
of a check; it does not include a check issued
payable to a consumer representing loan pro-
ceeds or the disbursement of a cash advance.

2. Credit account feature—examples. A new
credit account feature would include, for ex-
ample:

i. The addition of overdraft checking to an
existing account (although the regular
checks that could trigger the overdraft fea-
ture are not themselves ‘‘devices’’).

ii. The option to use an existing credit card
to secure cash advances, when previously the
card could only be used for purchases.

Paragraph 9(b)(2).

1. Different finance charge terms. Except as
provided in §226.9(b)(3) for checks that access
a credit card account, if the finance charge
terms are different from those previously
disclosed, the creditor may satisfy the re-
quirement to give the finance charge terms
either by giving a complete set of new ac-
count-opening disclosures reflecting the
terms of the added device or feature or by

12 CFR Ch. Il (1-1-12 Edition)

giving only the finance charge disclosures
for the added device or feature.

9(b)(3) Checks that access a credit card ac-
count.

9(b)(3)(i) Disclosures.

1. Front of the page containing the checks.
The following would comply with the re-
quirement that the tabular disclosures pro-
vided pursuant to §226.9(b)(3) appear on the
front of the page containing the checks:

i. Providing the tabular disclosure on the
front of the first page on which checks ap-
pear, for an offer where checks are provided
on multiple pages;

ii. Providing the tabular disclosure on the
front of a mini-book or accordion booklet
containing the checks; or

iii. Providing the tabular disclosure on the
front of the solicitation letter, when the
checks are printed on the front of the same
page as the solicitation letter even if the
checks can be separated by the consumer
from the solicitation letter using perfora-
tions.

2. Combined disclosures for checks and other
transactions subject to the same terms. A card
issuer may include in the tabular disclosure
provided pursuant to §226.9(b)(3) disclosures
regarding the terms offered on non-check
transactions, provided that such trans-
actions are subject to the same terms that
are required to be disclosed pursuant to
§226.9(b)(3)(1) for the checks that access a
credit card account. However, a card issuer
may not include in the table information re-
garding additional terms that are not re-
quired disclosures for checks that access a
credit card account pursuant to §226.9(b)(3).

Paragraph 9(b)(3)(i)(D).

1. Grace period. A creditor may not disclose
under §226.9(b)(3)(i)(D) the limitations on the
imposition of finance charges as a result of a
loss of a grace period in §226.54, or the im-
pact of payment allocation on whether inter-
est is charged on transactions as a result of
a loss of a grace period. Some creditors may
offer a grace period on credit extended by the
use of an access check under which interest
will not be charged on the check trans-
actions if the consumer pays the outstanding
balance shown on a periodic statement in
full by the due date shown on that statement
for one or more billing cycles. In these cir-
cumstances, §226.9(b)(3)(1)(D) requires that
the creditor disclose the grace period using
the following language, or substantially
similar language, as applicable: ‘“Your due
date is [at least] ~ days after the close of
each billing cycle. We will not charge you
any interest on check transactions if you
pay your entire balance by the due date each
month.” However, other creditors may offer
a grace period on check transactions under
which interest may be charged on check
transactions even if the consumer pays the
outstanding balance shown on a periodic
statement in full by the due date shown on
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that statement each billing cycle. In these
circumstances, §226.9(b)(3)(i)(D) requires the
creditor to amend the above disclosure lan-
guage to describe accurately the conditions
on the applicability of the grace period.
Creditors may use the following language to
describe that no grace period on check trans-
actions is offered, as applicable: ‘“We will
begin charging interest on these checks on
the transaction date.”

9(c) Change in terms.

9(c) Change in terms.

9(c)(1) Rules affecting home-equity plans.

1. Changes initially disclosed. No notice of a
change in terms need be given if the specific
change is set forth initially, such as: rate in-
creases under a properly disclosed variable-
rate plan, a rate increase that occurs when
an employee has been under a preferential
rate agreement and terminates employment,
or an increase that occurs when the con-
sumer has been under an agreement to main-
tain a certain balance in a savings account
in order to keep a particular rate and the ac-
count balance falls below the specified min-
imum. The rules in §226.5b(f) relating to
home-equity plans limit the ability of a
creditor to change the terms of such plans.

2. State law issues. Examples of issues not
addressed by §226.9(c) because they are con-
trolled by state or other applicable law in-
clude:

i. The types of changes a creditor may
make. (But see §226.5b(f))

ii. How changed terms affect existing bal-
ances, such as when a periodic rate is
changed and the consumer does not pay off
the entire existing balance before the new
rate takes effect.

3. Change in billing cycle. Whenever the
creditor changes the consumer’s billing
cycle, it must give a change-in-terms notice
if the change either affects any of the terms
required to be disclosed under §226.6(a) or in-
creases the minimum payment, unless an ex-
ception under §226.9(c)(1)(ii) applies; for ex-
ample, the creditor must give advance notice
if the creditor initially disclosed a 25-day
grace period on purchases and the consumer
will have fewer days during the billing cycle
change.

9(c)(1)(i) Written notice required.

1. Affected consumers. Change-in-terms no-
tices need only go to those consumers who
may be affected by the change. For example,
a change in the periodic rate for check over-
draft credit need not be disclosed to con-
sumers who do not have that feature on their
accounts.

2. Timing—effective date of change. The rule
that the notice of the change in terms be
provided at least 15 days before the change
takes effect permits mid-cycle changes when
there is clearly no retroactive effect, such as
the imposition of a transaction fee. Any
change in the balance computation method,
in contrast, would need to be disclosed at
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least 15 days prior to the billing cycle in
which the change is to be implemented.

3. Timing—advance notice not required. Ad-
vance notice of 15 days is not necessary—
that is, a notice of change in terms is re-
quired, but it may be mailed or delivered as
late as the effective date of the change—in
two circumstances:

i. If there is an increased periodic rate or
any other finance charge attributable to the
consumer’s delinquency or default.

ii. If the consumer agrees to the particular
change. This provision is intended for use in
the unusual instance when a consumer sub-
stitutes collateral or when the creditor can
advance additional credit only if a change
relatively unique to that consumer is made,
such as the consumer’s providing additional
security or paying an increased minimum
payment amount. Therefore, the following
are not ‘‘agreements’ between the consumer
and the creditor for purposes of
§226.9(c)(1)(i): The consumer’s general ac-
ceptance of the creditor’s contract reserva-
tion of the right to change terms; the con-
sumer’s use of the account (which might
imply acceptance of its terms under state
law); and the consumer’s acceptance of a uni-
lateral term change that is not particular to
that consumer, but rather is of general appli-
cability to consumers with that type of ac-
count.

4. Form of change-in-terms motice. A com-
plete new set of the initial disclosures con-
taining the changed term complies with
§226.9(c)(1)(i) if the change is highlighted in
some way on the disclosure statement, or if
the disclosure statement is accompanied by
a letter or some other insert that indicates
or draws attention to the term change.

5. Security interest change—form of notice. A
copy of the security agreement that de-
scribes the collateral securing the con-
sumer’s account may be used as the notice,
when the term change is the addition of a se-
curity interest or the addition or substi-
tution of collateral.

6. Changes to home-equity plans entered into
on or after November 7, 1989. Section 226.9(c)(1)
applies when, by written agreement under
§226.5b(f)(3)(iii), a creditor changes the terms
of a home-equity plan—entered into on or
after November 7, 1989—at or before its
scheduled expiration, for example, by renew-
ing a plan on terms different from those of
the original plan. In disclosing the change:

i. If the index is changed, the maximum
annual percentage rate is increased (to the
limited extent permitted by §226.30), or a
variable-rate feature is added to a fixed-rate
plan, the creditor must include the disclo-
sures required by §226.5b(d)(12)(x) and
(d)(12)(xi), unless these disclosures are un-
changed from those given earlier.

ii. If the minimum payment requirement is
changed, the creditor must include the dis-
closures required by §226.5b(d)(5)(iii) (and, in
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variable-rate plans, the disclosures required
by §226.5b(d)(12)(x) and (d)(12)(xi)) unless the
disclosures given earlier contained rep-
resentative examples covering the new min-
imum payment requirement. (See the com-
mentary to §226.5b(d)(5)(iii), (d)(12)(x) and
(d)(12)(xi) for a discussion of representative
examples.)

iii. When the terms are changed pursuant
to a written agreement as described in
§226.5b(f)(3)(iii), the advance-notice require-
ment does not apply.

9(c)(1)(ii) Notice not required.

1. Changes mnot requiring notice. The fol-
lowing are examples of changes that do not
require a change-in-terms notice:

i. A change in the consumer’s credit limit.

ii. A change in the name of the credit card
or credit card plan.

iii. The substitution of one insurer for an-
other.

iv. A termination or suspension of credit
privileges. (But see §226.5b(f).)

v. Changes arising merely by operation of
law; for example, if the creditor’s security
interest in a consumer’s car automatically
extends to the proceeds when the consumer
sells the car.

2. Skip features. If a credit program allows
consumers to skip or reduce one or more
payments during the year, or involves tem-
porary reductions in finance charges, no no-
tice of the change in terms is required either
prior to the reduction or upon resumption of
the higher rates or payments if these fea-
tures are explained on the initial disclosure
statement (including an explanation of the
terms upon resumption). For example, a
merchant may allow consumers to skip the
December payment to encourage holiday
shopping, or a teachers’ credit union may
not require payments during summer vaca-
tion. Otherwise, the creditor must give no-
tice prior to resuming the original schedule
or rate, even though no notice is required
prior to the reduction. The change-in-terms
notice may be combined with the notice of-
fering the reduction. For example, the peri-
odic statement reflecting the reduction or
skip feature may also be used to notify the
consumer of the resumption of the original
schedule or rate, either by stating explicitly
when the higher payment or charges resume,
or by indicating the duration of the skip op-
tion. Language such as ‘‘You may skip your
October payment,” or ‘“We will waive your
finance charges for January,” may serve as
the change-in-terms notice.

9(c)(1)(iii) Notice to restrict credit.

1. Written request for reinstatement. If a cred-
itor requires the request for reinstatement of
credit privileges to be in writing, the notice
under §226.9(c)(1)(iii) must state that fact.

2. Notice not required. A creditor need not
provide a notice under this paragraph if, pur-
suant to the commentary to §226.5b(f)(2), a
creditor freezes a line or reduces a credit line
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rather than terminating a plan and accel-
erating the balance.

9(c)(2) Rules affecting open-end (not home-se-
cured) plans.

1. Changes initially disclosed. Except as pro-
vided in §226.9(g)(1), no notice of a change in
terms need be given if the specific change is
set forth initially consistent with any appli-
cable requirements, such as rate or fee in-
creases upon expiration of a specific period
of time that were disclosed in accordance
with §226.9(c)(2)(v)(B) or rate increases under
a properly disclosed variable-rate plan in ac-
cordance with §226.9(c)(2)(v)(C). In contrast,
notice must be given if the contract allows
the creditor to increase a rate or fee at its
discretion.

2. State law issues. Some issues are not ad-
dressed by §226.9(c)(2) because they are con-
trolled by state or other applicable laws.
These issues include the types of changes a
creditor may make, to the extent otherwise
permitted by this regulation.

3. Change in billing cycle. Whenever the
creditor changes the consumer’s billing
cycle, it must give a change-in-terms notice
if the change affects any of the terms de-
scribed in §226.9(c)(2)(i), unless an exception
under §226.9(c)(2)(v) applies; for example, the
creditor must give advance notice if the
creditor initially disclosed a 28-day grace pe-
riod on purchases and the consumer will
have fewer days during the billing cycle
change. See also §226.7(b)(11)(i)(A) regarding
the general requirement that the payment
due date for a credit card account under an
open-end (not home-secured) consumer cred-
it plan must be the same day each month.

4. Relationship to §226.9(b). If a creditor
adds a feature to the account on the type of
terms otherwise required to be disclosed
under §226.6, the creditor must satisfy: The
requirement to provide the finance charge
disclosures for the added feature under
§226.9(b); and any applicable requirement to
provide a change-in-terms notice under
§226.9(c), including any advance notice that
must be provided. For example, if a creditor
adds a balance transfer feature to an account
more than 30 days after account-opening dis-
closures are provided, it must give the fi-
nance charge disclosures for the balance
transfer feature under §226.9(b) as well as
comply with the change-in-terms notice re-
quirements under §226.9(c), including pro-
viding notice of the change at least 45 days
prior to the effective date of the change.
Similarly, if a creditor makes a balance
transfer offer on finance charge terms that
are higher than those previously disclosed
for balance transfers, it would also generally
be required to provide a change-in-terms no-
tice at least 45 days in advance of the effec-
tive date of the change. A creditor may pro-
vide a single notice under §226.9(c) to satisfy
the notice requirements of both paragraphs
(b) and (c) of §226.9. For checks that access a
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credit card account subject to the disclosure
requirements in §226.9(b)(3), a creditor is not
subject to the notice requirements under
§226.9(c) even if the applicable rate or fee is
higher than those previously disclosed for
such checks. Thus, for example, the creditor
need not wait 45 days before applying the
new rate or fee for transactions made using
such checks, but the creditor must make the
required disclosures on or with the checks in
accordance with §226.9(b)(3).

9(c)(2)(i) Changes where written advance no-
tice is required.

1. Affected consumers. Change-in-terms no-
tices need only go to those consumers who
may be affected by the change. For example,
a change in the periodic rate for check over-
draft credit need not be disclosed to con-
sumers who do not have that feature on their
accounts. If a single credit account involves
multiple consumers that may be affected by
the change, the creditor should refer to
§226.5(d) to determine the number of notices
that must be given.

2. Timing—effective date of change. The rule
that the notice of the change in terms be
provided at least 45 days before the change
takes effect permits mid-cycle changes when
there is clearly no retroactive effect, such as
the imposition of a transaction fee. Any
change in the balance computation method,
in contrast, would need to be disclosed at
least 45 days prior to the billing cycle in
which the change is to be implemented.

3. Changes agreed to by the consumer. See
also comment 5(b)(1)(1)-6.

4. Form of change-in-terms notice. Except if
§226.9(c)(2)(iv) applies, a complete new set of
the initial disclosures containing the
changed term complies with §226.9(c)(2)(i) if
the change is highlighted on the disclosure
statement, or if the disclosure statement is
accompanied by a letter or some other insert
that indicates or draws attention to the
term being changed.

5. Security interest change—form of notice. A
creditor must provide a description of any
security interest it 1is acquiring under
§226.9(c)(2)(iv). A copy of the security agree-
ment that describes the collateral securing
the consumer’s account may also be used as
the notice, when the term change is the addi-
tion of a security interest or the addition or
substitution of collateral.

6. Examples. See comment 55(a)-1 and 55(b)-
3 for examples of how a card issuer that is
subject to §226.556 may comply with the tim-
ing requirements for notices required by
§226.9(c)(2)(d).

9(c)(2)(iii) Charges not covered by §226.6(b)(1)
and (b)(2).

1. Applicability. Generally, if a creditor in-
creases any component of a charge, or intro-
duces a new charge, that is imposed as part
of the plan under §226.6(b)(3) but is not re-
quired to be disclosed as part of the account-
opening summary table under §226.6(b)(1) and
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(b)(2), the creditor must either, at its option
(i) provide at least 45 days’ written advance
notice before the change becomes effective
to comply with the requirements of
§226.9(¢)(2)(i), or (ii) provide notice orally or
in writing, or electronically if the consumer
requests the service electronically, of the
amount of the charge to an affected con-
sumer before the consumer agrees to or be-
comes obligated to pay the charge, at a time
and in a manner that a consumer would be
likely to notice the disclosure. (See the com-
mentary under §226.5(a)(1)(iii) regarding dis-
closure of such changes in electronic form.)
For example, a fee for expedited delivery of
a credit card is a charge imposed as part of
the plan under §226.6(b)(3) but is not required
to be disclosed in the account-opening sum-
mary table under §226.6(b)(1) and (b)(2). If a
creditor changes the amount of that expe-
dited delivery fee, the creditor may provide
written advance notice of the change to af-
fected consumers at least 45 days before the
change becomes effective. Alternatively, the
creditor may provide oral or written notice,
or electronic notice if the consumer requests
the service electronically, of the amount of
the charge to an affected consumer before
the consumer agrees to or becomes obligated
to pay the charge, at a time and in a manner
that the consumer would be likely to notice
the disclosure. (See comment 5(b)(1)(ii)-1 for
examples of disclosures given at a time and
in a manner that the consumer would be
likely to notice them.)

9(c)(2)(iv) Disclosure requirements.

1. Changing margin for calculating a variable
rate. If a creditor is changing a margin used
to calculate a variable rate, the creditor
must disclose the amount of the new rate (as
calculated using the new margin) in the
table described in §226.9(c)(2)(iv), and include
a reminder that the rate is a variable rate.
For example, if a creditor is changing the
margin for a variable rate that uses the
prime rate as an index, the creditor must
disclose in the table the new rate (as cal-
culated using the new margin) and indicate
that the rate varies with the market based
on the prime rate.

2. Changing index for calculating a variable
rate. If a creditor is changing the index used
to calculate a variable rate, the creditor
must disclose the amount of the new rate (as
calculated using the new index) and indicate
that the rate varies and how the rate is de-
termined, as explained in §226.6(b)(2)(1)(A).
For example, if a creditor is changing from
using a prime rate to using the LIBOR in
calculating a variable rate, the creditor
would disclose in the table the new rate
(using the new index) and indicate that the
rate varies with the market based on the
LIBOR.

3. Changing from a variable rate to a non-
variable rate. If a creditor is changing a rate
applicable to a consumer’s account from a
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variable rate to a non-variable rate, the
creditor generally must provide a notice as
otherwise required under §226.9(c) even if the
variable rate at the time of the change is
higher than the non-variable rate. However,
a creditor is not required to provide a notice
under §226.9(c) if the creditor provides the
disclosures required by §226.9(c)(2)(v)(B) or
(¢)(2)(Vv)(D) in connection with changing a
variable rate to a lower non-variable rate.
Similarly, a creditor is not required to pro-
vide a notice under §226.9(c) when changing a
variable rate to a lower non-variable rate in
order to comply with 50 U.S.C. app. 527 or a
similar Federal or State statute or regula-
tion. Finally, a creditor is not required to
provide a notice under §226.9(c) when chang-
ing a variable rate to a lower non-variable
rate in order to comply with §226.55(b)(4).

4. Changing from a mnon-variable rate to a
variable rate. If a creditor is changing a rate
applicable to a consumer’s account from a
non-variable rate to a variable rate, the
creditor generally must provide a notice as
otherwise required under §226.9(c) even if the
non-variable rate is higher than the variable
rate at the time of the change. However, a
creditor is not required to provide a notice
under §226.9(c) if the creditor provides the
disclosures required by §226.9(c)(2)(v)(B) or
(¢)(2)(Vv)(D) in connection with changing a
non-variable rate to a lower variable rate.
Similarly, a creditor is not required to pro-
vide a notice under §226.9(c) when changing a
non-variable rate to a lower variable rate in
order to comply with 50 U.S.C. app. 527 or a
similar Federal or State statute or regula-
tion. Finally, a creditor is not required to
provide a notice under §226.9(c) when chang-
ing a non-variable rate to a lower variable
rate in order to comply with §226.55(b)(4). See
comment 55(b)(2)-4 regarding the limitations
in §226.55(b)(2) on changing the rate that ap-
plies to a protected balance from a non-vari-
able rate to a variable rate.

5. Changes in the penalty rate, the triggers for
the penalty rate, or how long the penalty rate
applies. If a creditor is changing the amount
of the penalty rate, the creditor must also
redisclose the triggers for the penalty rate
and the information about how long the pen-
alty rate applies even if those terms are not
changing. Likewise, if a creditor is changing
the triggers for the penalty rate, the creditor
must redisclose the amount of the penalty
rate and information about how long the
penalty rate applies. If a creditor is changing
how long the penalty rate applies, the cred-
itor must redisclose the amount of the pen-
alty rate and the triggers for the penalty
rate, even if they are not changing.

6. Changes in fees. If a creditor is changing
part of how a fee that is disclosed in a tab-
ular format under §226.6(b)(1) and (b)(2) is de-
termined, the creditor must redisclose all
relevant information related to that fee re-
gardless of whether this other information is
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changing. For example, if a creditor cur-
rently charges a cash advance fee of ‘‘Either
$5 or 3% of the transaction amount, which-
ever is greater. (Max: $100),”” and the creditor
is only changing the minimum dollar
amount from $5 to $10, the issuer must redis-
close the other information related to how
the fee is determined. For example, the cred-
itor in this example would disclose the fol-
lowing: ‘““Either $10 or 3% of the transaction
amount, whichever is greater. (Max: $100).”’

7. Combining a notice described in
§226.9(c)(2)(iv) with a notice described in
§226.9(g)(3). If a creditor is required to pro-
vide a notice described in §226.9(c)(2)(iv) and
a notice described in §226.9(g)(3) to a con-
sumer, the creditor may combine the two no-
tices. This would occur if penalty pricing has
been triggered, and other terms are changing
on the consumer’s account at the same time.

8. Content. Sample G-20 contains an exam-
ple of how to comply with the requirements
in §226.9(c)(2)(iv) when a variable rate is
being changed to a non-variable rate on a
credit card account. The sample explains
when the new rate will apply to new trans-
actions and to which balances the current
rate will continue to apply. Sample G-21 con-
tains an example of how to comply with the
requirements in §226.9(c)(2)(iv) when the late
payment fee on a credit card account is
being increased, and the returned payment
fee is also being increased. The sample dis-
closes the consumer’s right to reject the
changes in accordance with §226.9(h).

9. Clear and conspicuous standard. See com-
ment 5(a)(1)-1 for the clear and conspicuous
standard applicable to disclosures required
under §226.9(c)(2)(iv)(A)T).

10. Terminology. See §226.5(a)(2) for termi-
nology requirements applicable to disclo-
sures required under §226.9(c)(2)(iv)(A)().

11. Reasons for increase. i. In general. Sec-
tion 226.9(c)(2)(iv)(A)(8) requires card issuers
to disclose the principal reason(s) for in-
creasing an annual percentage rate applica-
ble to a credit card account under an open-
end (not home-secured) consumer credit
plan. The regulation does not mandate a
minimum number of reasons that must be
disclosed. However, the specific reasons dis-
closed under §226.9(c)(2)(iv)(A)(8) are required
to relate to and accurately describe the prin-
cipal factors actually considered by the card
issuer in increasing the rate. A card issuer
may describe the reasons for the increase in
general terms. For example, the notice of a
rate increase triggered by a decrease of 100
points in a consumer’s credit score may
state that the increase is due to ‘‘a decline in
your creditworthiness’ or ‘‘a decline in your
credit score.” Similarly, a notice of a rate
increase triggered by a 10% increase in the
card issuer’s cost of funds may be disclosed
as ‘‘a change in market conditions.’”” In some
circumstances, it may be appropriate for a
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card issuer to combine the disclosure of sev-
eral reasons in one statement. However,
§226.9(¢)(2)(iv)(A)(8) requires that the notice
specifically disclose any violation of the
terms of the account on which the rate is
being increased, such as a late payment or a
returned payment, if such violation of the
account terms is one of the four principal
reasons for the rate increase.

ii. Example. Assume that a consumer made
a late payment on the credit card account on
which the rate increase is being imposed,
made a late payment on a credit card ac-
count with another card issuer, and the con-
sumer’s credit score decreased, in part due to
such late payments. The card issuer may dis-
close the reasons for the rate increase as a
decline in the consumer’s credit score and
the consumer’s late payment on the account
subject to the increase. Because the late pay-
ment on the credit card account with the
other issuer also likely contributed to the
decline in the consumer’s credit score, it is
not required to be separately disclosed. How-
ever, the late payment on the credit card ac-
count on which the rate increase is being im-
posed must be specifically disclosed even if
that late payment also contributed to the
decline in the consumer’s credit score.

9(c)(2)(v) Notice not required.

1. Changes mnot requiring mnotice. The fol-
lowing are examples of changes that do not
require a change-in-terms notice:

i. A change in the consumer’s credit limit
except as otherwise required by
§226.9(c)(2)(vi).

ii. A change in the name of the credit card
or credit card plan.

iii. The substitution of one insurer for an-
other.

iv. A termination or suspension of credit
privileges.

v. Changes arising merely by operation of
law; for example, if the creditor’s security
interest in a consumer’s car automatically
extends to the proceeds when the consumer
sells the car.

2. Skip features. i. Skipped or reduced pay-
ments. If a credit program allows consumers
to skip or reduce one or more payments dur-
ing the year, no notice of the change in
terms is required either prior to the reduc-
tion in payments or upon resumption of the
higher payments if these features are ex-
plained on the account-opening disclosure
statement (including an explanation of the
terms upon resumption). For example, a
merchant may allow consumers to skip the
December payment to encourage holiday
shopping, or a teacher’s credit union may
not require payments during summer vaca-
tion. Otherwise, the creditor must give no-
tice prior to resuming the original payment
schedule, even though no notice is required
prior to the reduction. The change-in-terms
notice may be combined with the notice of-
fering the reduction. For example, the peri-
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odic statement reflecting the skip feature
may also be used to notify the consumer of
the resumption of the original payment
schedule, either by stating explicitly when
the higher resumes or by indicating the du-
ration of the skip option. Language such as
“You may skip your October payment’’ may
serve as the change-in-terms notice.

ii. Temporary reductions in interest rates or
fees. If a credit program involves temporary
reductions in an interest rate or fee, no no-
tice of the change in terms is required either
prior to the reduction or upon resumption of
the original rate or fee if these features are
disclosed in advance in accordance with the
requirements of §226.9(c)(2)(v)(B). Otherwise,
the creditor must give notice prior to resum-
ing the original rate or fee, even though no
notice is required prior to the reduction. The
notice provided prior to resuming the origi-
nal rate or fee must comply with the timing
requirements of §226.9(c)(2)(i) and the con-
tent and format requirements of
§226.9(c)(2)(iv)(A), (B) (if applicable), (C) (if
applicable), and (D). See comment 55(b)-3 for
guidance regarding the application of §226.55
in these circumstances.

3. Changing from a variable rate to a non-
variable rate. See comment 9(c)(2)(iv)-3.

4. Changing from a mnon-variable rate to a
variable rate. See comment 9(c)(2)(iv)-4.

5. Temporary rate or fee reductions offered by
telephone. The timing requirements of
§226.9(c)(2)(v)(B) are deemed to have been
met, and written disclosures required by
§226.9(c)(2)(v)(B) may be provided as soon as
reasonably practicable after the first trans-
action subject to a rate that will be in effect
for a specified period of time (a temporary
rate) or the imposition of a fee that will be
in effect for a specified period of time (a tem-
porary fee) if:

i. The consumer accepts the offer of the
temporary rate or temporary fee by tele-
phone;

ii. The creditor permits the consumer to
reject the temporary rate or temporary fee
offer and have the rate or rates or fee that
previously applied to the consumer’s bal-
ances reinstated for 45 days after the cred-
itor mails or delivers the written disclosures
required by §226.9(c)(2)(v)(B), except that the
creditor need not permit the consumer to re-
ject a temporary rate or temporary fee offer
if the rate or rates or fee that will apply fol-
lowing expiration of the temporary rate do
not exceed the rate or rates or fee that ap-
plied immediately prior to commencement of
the temporary rate or temporary fee; and

iii. The disclosures required by
§226.9(c)(2)(v)(B) and the consumer’s right to
reject the temporary rate or temporary fee
offer and have the rate or rates or fee that
previously applied to the consumer’s account
reinstated, if applicable, are disclosed to the
consumer as part of the temporary rate or
temporary fee offer.

671



Pt. 226, Supp. |

6. First listing. The disclosures required by
§226.9(¢c)(2)(v)(B)(I) are only required to be
provided in close proximity and in equal
prominence to the first listing of the tem-
porary rate or fee in the disclosure provided
to the consumer. For purposes of
§226.9(c)(2)(v)(B), the first statement of the
temporary rate or fee is the most prominent
listing on the front side of the first page of
the disclosure. If the temporary rate or fee
does not appear on the front side of the first
page of the disclosure, then the first listing
of the temporary rate or fee is the most
prominent listing of the temporary rate on
the subsequent pages of the disclosure. For
advertising requirements for promotional
rates, see §226.16(g).

7. Close proximity—point of sale. Creditors
providing the disclosures required by
§226.9(c)(2)(v)(B) of this section in person in
connection with financing the purchase of
goods or services may, at the creditor’s op-
tion, disclose the annual percentage rate or
fee that would apply after expiration of the
period on a separate page or document from
the temporary rate or fee and the length of
the period, provided that the disclosure of
the annual percentage rate or fee that would
apply after the expiration of the period is
equally prominent to, and is provided at the
same time as, the disclosure of the tem-
porary rate or fee and length of the period.

8. Disclosure of annual percentage rates. If a
rate disclosed pursuant to §226.9(c)(2)(v)(B)
or (¢)(2)(v)(D) is a variable rate, the creditor
must disclose the fact that the rate may
vary and how the rate is determined. For ex-
ample, a creditor could state ‘‘After October
1, 2009, your APR will be 14.99%. This APR
will vary with the market based on the
Prime Rate.”

9. Deferred interest or similar programs. If the
applicable conditions are met, the exception
in §226.9(c)(2)(v)(B) applies to deferred inter-
est or similar promotional programs under
which the consumer is not obligated to pay
interest that accrues on a balance if that
balance is paid in full prior to the expiration
of a specified period of time. For purposes of
this comment and §226.9(c)(2)(v)(B), ‘‘de-
ferred interest’” has the same meaning as in
§226.16(h)(2) and associated commentary. For
such programs, a creditor must disclose pur-
suant to §226.9(c)(2)(v)(B)(I) the length of the
deferred interest period and the rate that
will apply to the balance subject to the de-
ferred interest program if that balance is not
paid in full prior to expiration of the de-
ferred interest period. Examples of language
that a creditor may use to make the required
disclosures under §226.9(c)(2)(v)(B)(I) include:

i. “No interest if paid in full in 6 months.
If the balance is not paid in full in 6 months,
interest will be imposed from the date of
purchase at a rate of 15.99%.”

ii. ““No interest if paid in full by December
31, 2010. If the balance is not paid in full by
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that date, interest will be imposed from the
transaction date at a rate of 15%.”

10. Relationship between §§226.9(c)(2)(v)(B)
and 226.6(b). A disclosure of the information
described in §226.9(c)(2)(v)(B)(I) provided in
the account-opening table in accordance
with §226.6(b) complies with the require-
ments of §226.9(c)(2)(v)(B)(2), if the listing of
the introductory rate in such tabular disclo-
sure also is the first listing as described in
comment 9(c)(2)(v)-6.

11. Disclosure of the terms of a workout or
temporary hardship arrangement. In order for
the exception in §226.9(c)(2)(v)(D) to apply,
the disclosure provided to the consumer pur-
suant to §226.9(c)(2)(v)(D)(2) must set forth:

i. The annual percentage rate that will
apply to balances subject to the workout or
temporary hardship arrangement;

ii. The annual percentage rate that will
apply to such balances if the consumer com-
pletes or fails to comply with the terms of,
the workout or temporary hardship arrange-
ment;

iii. Any reduced fee or charge of a type re-
quired to be disclosed under §226.6(b)(2)(ii),
()(2)(ii1), (b)(2)(vii), (b)(2)(ix), (b)(2)(xi), or
(b)(2)(xii) that will apply to balances subject
to the workout or temporary hardship ar-
rangement, as well as the fee or charge that
will apply if the consumer completes or fails
to comply with the terms of the workout or
temporary hardship arrangement;

iv. Any reduced minimum periodic pay-
ment that will apply to balances subject to
the workout or temporary hardship arrange-
ment, as well as the minimum periodic pay-
ment that will apply if the consumer com-
pletes or fails to comply with the terms of
the workout or temporary hardship arrange-
ment; and

v. If applicable, that the consumer must
make timely minimum payments in order to
remain eligible for the workout or tem-
porary hardship arrangement.

12. Index not under creditor’s control. See
comment 55(b)(2)-2 for guidance on when an
index is deemed to be under a creditor’s con-
trol.

13. Temporary rates—relationship to §226.59.
i. General. Section 226.59 requires a card
issuer to review rate increases imposed due
to the revocation of a temporary rate. In
some circumstances, §226.59 may require an
issuer to reinstate a reduced temporary rate
based on that review. If, based on a review
required by §226.59, a creditor reinstates a
temporary rate that had been revoked, the
card issuer is not required to provide an ad-
ditional notice to the consumer when the re-
instated temporary rate expires, if the card
issuer provided the disclosures required by
§226.9(¢c)(2)(v)(B) prior to the original com-
mencement of the temporary rate. See §226.55
and the associated commentary for guidance
on the permissibility and applicability of
rate increases.
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ii. Example. A consumer opens a new credit
card account under an open-end (not home-
secured) consumer credit plan on January 1,
2011. The annual percentage rate applicable
to purchases is 18%. The card issuer offers
the consumer a 15% rate on purchases made
between January 1, 2012 and January 1, 2014.
Prior to January 1, 2012, the card issuer dis-
closes, in accordance with §226.9(c)(2)(v)(B),
that the rate on purchases made during that
period will increase to the standard 18% rate
on January 1, 2014. In March 2012, the con-
sumer makes a payment that is ten days
late. The card issuer, upon providing 45 days’
advance notice of the change under §226.9(g),
increases the rate on new purchases to 18%
effective as of June 1, 2012. On December 1,
2012, the issuer performs a review of the con-
sumer’s account in accordance with §226.59.
Based on that review, the card issuer is re-
quired to reduce the rate to the original 15%
temporary rate as of January 15, 2013. On
January 1, 2014, the card issuer may increase
the rate on purchases to 18%, as previously
disclosed prior to January 1, 2012, without
providing an additional notice to the con-
sumer.

9(d) Finance charge imposed at time of trans-
action.

1. Disclosure prior to imposition. A person
imposing a finance charge at the time of
honoring a consumer’s credit card must dis-
close the amount of the charge, or an expla-
nation of how the charge will be determined,
prior to its imposition. This must be dis-
closed before the consumer becomes obli-
gated for property or services that may be
paid for by use of a credit card. For example,
disclosure must be given before the con-
sumer has dinner at a restaurant, stays over-
night at a hotel, or makes a deposit guaran-
teeing the purchase of property or services.

9(e) Disclosures upon renewal of credit or
charge card.

1. Coverage. This paragraph applies to cred-
it and charge card accounts of the type sub-
ject to §226.5a. (See §226.5a(a)(b) and the ac-
companying commentary for discussion of
the types of accounts subject to §226.5a.) The
disclosure requirements are triggered when a
card issuer imposes any annual or other peri-
odic fee on such an account or if the card
issuer has changed or amended any term of a
cardholder’s account required to be disclosed
under §226.6(b)(1) and (b)(2) that has not pre-
viously been disclosed to the consumer,
whether or not the card issuer originally was
required to provide the application and solic-
itation disclosures described in §226.5a.

2. Form. The disclosures under this para-
graph must be clear and conspicuous, but
need not appear in a tabular format or in a
prominent location. The disclosures need not
be in a form the cardholder can retain.

3. Terms at renewal. Renewal notices must
reflect the terms actually in effect at the
time of renewal. For example, a card issuer
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that offers a preferential annual percentage
rate to employees during their employment
must send a renewal notice to employees dis-
closing the lower rate actually charged to
employees (although the card issuer also
may show the rate charged to the general
public).

4. Variable rate. If the card issuer cannot
determine the rate that will be in effect if
the cardholder chooses to renew a variable-
rate account, the card issuer may disclose
the rate in effect at the time of mailing or
delivery of the renewal mnotice. Alter-
natively, the card issuer may use the rate as
of a specified date within the last 30 days be-
fore the disclosure is provided.

5. Renewals more frequent than annual. If a
renewal fee is billed more often than annu-
ally, the renewal notice should be provided
each time the fee is billed. In this instance,
the fee need mnot be disclosed as an
annualized amount. Alternatively, the card
issuer may provide the notice no less than
once every 12 months if the notice explains
the amount and frequency of the fee that
will be billed during the time period covered
by the disclosure, and also discloses the fee
as an annualized amount. The notice under
this alternative also must state the con-
sequences of a cardholder’s decision to ter-
minate the account after the renewal-notice
period has expired. For example, if a $2 fee is
billed monthly but the notice is given annu-
ally, the notice must inform the cardholder
that the monthly charge is $2, the
annualized fee is $24, and $2 will be billed to
the account each month for the coming year
unless the cardholder notifies the card
issuer. If the cardholder is obligated to pay
an amount equal to the remaining unpaid
monthly charges if the cardholder termi-
nates the account during the coming year
but after the first month, the notice must
disclose the fact.

6. Terminating credit availability. Card
issuers have some flexibility in determining
the procedures for how and when an account
may be terminated. However, the card issuer
must clearly disclose the time by which the
cardholder must act to terminate the ac-
count to avoid paying a renewal fee, if appli-
cable. State and other applicable law govern
whether the card issuer may impose require-
ments such as specifying that the card-
holder’s response be in writing or that the
outstanding balance be repaid in full upon
termination.

7. Timing of termination by cardholder. When
a card issuer ©provides notice under
§226.9(e)(1), a cardholder must be given at
least 30 days or one billing cycle, whichever
is less, from the date the notice is mailed or
delivered to make a decision whether to ter-
minate an account.
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8. Timing of mnotices. A renewal notice is
deemed to be provided when mailed or deliv-
ered. Similarly, notice of termination is
deemed to be given when mailed or delivered.

9. Prompt reversal of renewal fee upon termi-
nation. In a situation where a cardholder has
provided timely notice of termination and a
renewal fee has been billed to a cardholder’s
account, the card issuer must reverse or oth-
erwise withdraw the fee promptly. Once a
cardholder has terminated an account, no
additional action by the cardholder may be
required.

10. Disclosure of changes in terms required to
be disclosed pursuant to §226.6(b)(1) and (b)(2).
Clear and conspicuous disclosure of a
changed term on a periodic statement pro-
vided to a consumer prior to renewal of the
consumer’s account constitutes prior disclo-
sure of that term for purposes of §226.9(e)(1).
Card issuers should refer to §226.9(c)(2) for
additional timing, content, and formatting
requirements that apply to certain changes
in terms under that paragraph.

9(e)(2) Notification on periodic statements.

1. Combined disclosures. If a single disclo-
sure is used to comply with both §§226.9(e)
and 226.7, the periodic statement must com-
ply with the rules in §§226.5a and 226.7. For
example, a description substantially similar
to the heading describing the grace period
required by §226.5a(b)(6) must be used and
the name of the balance-calculation method
must be identified (if listed in §226.5a(g)) to
comply with the requirements of §226.5a. A
card issuer may include some of the renewal
disclosures on a periodic statement and oth-
ers on a separate document so long as there
is some reference indicating that the disclo-
sures relate to one another. All renewal dis-
closures must be provided to a cardholder at
the same time.

2. Preprinted notices on periodic statements. A
card issuer may preprint the required infor-
mation on its periodic statements. A card
issuer that does so, however, must make
clear on the periodic statement when the
preprinted renewal disclosures are applica-
ble. For example, the card issuer could in-
clude a special notice (not preprinted) at the
appropriate time that the renewal fee will be
billed in the following billing cycle, or could
show the renewal date as a regular
(preprinted) entry on all periodic state-
ments.

9(f) Change in credit card account insurance
provider.

1. Coverage. This paragraph applies to cred-
it card accounts of the type subject to
§226.5a if credit insurance (typically life, dis-
ability, and unemployment insurance) is of-
fered on the outstanding balance of such an
account. (Credit card accounts subject to
§226.9(f) are the same as those subject to
§226.9(e); see comment 9(e)-1.) Charge card
accounts are not covered by this paragraph.
In addition, the disclosure requirements of
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this paragraph apply only where the card
issuer initiates the change in insurance pro-
vider. For example, if the card issuer’s cur-
rent insurance provider is merged into or ac-
quired by another company, these disclo-
sures would not be required. Disclosures also
need not be given in cases where card issuers
pay for credit insurance themselves and do
not separately charge the cardholder.

2. No increase in rate or decrease in coverage.
The requirement to provide the disclosure
arises when the card issuer changes the pro-
vider of insurance, even if there will be no
increase in the premium rate charged to the
consumer and no decrease in coverage under
the insurance policy.

3. Form of notice. If a substantial decrease
in coverage will result from the change in
provider, the card issuer either must explain
the decrease or refer to an accompanying
copy of the policy or group certificate for de-
tails of the new terms of coverage. (See the
commentary to appendix G-13 to part 226.)

4. Discontinuation of insurance. In addition
to stating that the cardholder may cancel
the insurance, the card issuer may explain
the effect the cancellation would have on the
consumer’s credit card plan.

5. Mailing by third party. Although the card
issuer is responsible for the disclosures, the
insurance provider or another third party
may furnish the disclosures on the card
issuer’s behalf.

9(f)(3) Substantial decrease in coverage.

1. Determination. Whether a substantial de-
crease in coverage will result from the
change in provider is determined by the two-
part test in §226.9(f)(3): First, whether the
decrease is in a significant term of coverage;
and second, whether the decrease might rea-
sonably be expected to affect a cardholder’s
decision to continue the insurance. If both
conditions are met, the decrease must be dis-
closed in the notice.

9(g) Increase in rates due to delinquency or
default or as a penalty.

1. Relationship between §226.9(c) and (g) and
§226.55—examples. Card issuers subject to
§226.55 are prohibited from increasing the an-
nual percentage rate for a category of trans-
actions on any consumer credit card account
unless specifically permitted by one of the
exceptions in §226.55(b). See comments 55(a)—
1 and 55(b)-3 and the commentary to
§226.55(b)(4) for examples that illustrate the
relationship between the notice require-
ments of §226.9(c) and (g) and §226.55.

2. Affected consumers. If a single credit ac-
count involves multiple consumers that may
be affected by the change, the creditor
should refer to §226.5(d) to determine the
number of notices that must be given.

3. Combining a notice described in §226.9(g)(3)
with a notice described in §226.9(c)(2)(iv). If a
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creditor is required to provide notices pursu-
ant to both §226.9(c)(2)(iv) and (g)(3) to a con-
sumer, the creditor may combine the two no-
tices. This would occur when penalty pricing
has been triggered, and other terms are
changing on the consumer’s account at the
same time.

4. Content. Sample G-22 contains an exam-
ple of how to comply with the requirements
in §226.9(g)(3)(i) when the rate on a con-
sumer’s credit card account is being in-
creased to a penalty rate as described in
§226.9(g)(1)(ii), based on a late payment that
is not more than 60 days late. Sample G-23
contains an example of how to comply with
the requirements in §226.9(2)(3)(i) when the
rate increase is triggered by a delinquency of
more than 60 days.

5. Clear and conspicuous standard. See com-
ment 5(a)(1)-1 for the clear and conspicuous
standard applicable to disclosures required
under §226.9(g).

6. Terminology. See §226.5(a)(2) for termi-
nology requirements applicable to disclo-
sures required under §226.9(g).

7. Reasons for increase. See comment
9(c)(2)(iv)-11 for guidance on disclosure of the
reasons for a rate increase for a credit card
account under an open-end (not home-se-
cured) consumer credit plan.

9(9)(4) Exception for decrease in credit limit.

1. The following illustrates the require-
ments of §226.9(g)(4). Assume that a creditor
decreased the credit limit applicable to a
consumer’s account and sent a notice pursu-
ant to §226.9(g2)(4) on January 1, stating
among other things that the penalty rate
would apply if the consumer’s balance ex-
ceeded the new credit limit as of February
16. If the consumer’s balance exceeded the
credit limit on February 16, the creditor
could impose the penalty rate on that date.
However, a creditor could not apply the pen-
alty rate if the consumer’s balance did not
exceed the new credit limit on February 16,
even if the consumer’s balance had exceeded
the new credit limit on several dates be-
tween January 1 and February 15. If the con-
sumer’s balance did not exceed the new cred-
it limit on February 16 but the consumer
conducted a transaction on February 17 that
caused the balance to exceed the new credit
limit, the general rule in §226.9(g)(1)(ii)
would apply and the creditor would be re-
quired to give an additional 45 days’ notice
prior to imposition of the penalty rate (but
under these circumstances the consumer
would have no ability to cure the over-the-
limit balance in order to avoid penalty pric-
ing).

9(h) Consumer rejection of certain significant
changes in terms.

1. Circumstances in which §226.9(h) does not
apply. Section 226.9(h) applies when
§226.9(c)(2)(iv)(B) requires disclosure of the
consumer’s right to reject a significant
change to an account term. Thus, for exam-
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ple, §226.9(h) does not apply to changes to
the terms of home equity plans subject to
the requirements of §226.5b that are acces-
sible by a credit or charge card because
§226.9(c)(2) does not apply to such plans.
Similarly, §226.9(h) does not apply in the fol-
lowing circumstances because
§226.9(c)(2)(iv)(B) does not require disclosure
of the right to reject in those circumstances:
(i) An increase in the required minimum
periodic payment; (ii) a change in an annual
percentage rate applicable to a consumer’s
account (such as changing the margin or
index for calculating a variable rate, chang-
ing from a variable rate to a non-variable
rate, or changing from a non-variable rate to
a variable rate); (iii) a change in the balance
computation method necessary to comply
with §226.54; and (iv) when the change results
from the creditor not receiving the con-
sumer’s required minimum periodic payment
within 60 days after the due date for that
payment.

9(h)(1) Right to reject.

1. Reasonable requirements for submission of
rejections. A creditor may establish reason-
able requirements for the submission of re-
jections pursuant to §226.9(h)(1). For exam-
ple:

i. It would be reasonable for a creditor to
require that rejections be made by the pri-
mary account holder and that the consumer
identify the account number.

ii. It would be reasonable for a creditor to
require that rejections be made only using
the toll-free telephone number disclosed pur-
suant to §226.9(c). It would also be reason-
able for a creditor to designate additional
channels for the submission of rejections
(such as an address for rejections submitted
by mail) so long as the creditor does not re-
quire that rejections be submitted through
such additional channels.

iii. It would be reasonable for a creditor to
require that rejections be received before the
effective date disclosed pursuant to §226.9(c)
and to treat the account as not subject to
§226.9(h) if a rejection is received on or after
that date. It would not, however, be reason-
able to require that rejections be submitted
earlier than the day before the effective
date. If a creditor is unable to process all re-
jections received before the effective date,
the creditor may delay implementation of
the change in terms until all rejections have
been processed. In the alternative, the cred-
itor could implement the change on the ef-
fective date and then, on any account for
which a timely rejection was received, re-
verse the change and remove or credit any
interest charges or fees imposed as a result
of the change. For example, if the effective
date for a change in terms is June 15 and the
creditor cannot process all rejections re-
ceived by telephone on June 14 until June 16,
the creditor may delay imposition of the
change until June 17. Alternatively, the
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creditor could implement the change for all
affected accounts on June 15 and then, once
all rejections have been processed, return
any account for which a timely rejection was
received to the prior terms and ensure that
the account is not assessed any additional
interest or fees as a result of the change or
that the account is credited for such interest
or fees.

2. Use of account following provision of no-
tice. A consumer does not waive or forfeit the
right to reject a significant change in terms
by using the account for transactions prior
to the effective date of the change. Simi-
larly, a consumer does not revoke a rejection
by using the account for transactions after
the rejection is received.

9(h)(2)(ii) Prohibition on penalties.

1. Termination or suspension of credit avail-
ability. Section 226.9(h)(2)(ii) does not pro-
hibit a creditor from terminating or sus-
pending credit availability as a result of the
consumer’s rejection of a significant change
in terms.

2. Solely as a result of rejection. A creditor is
prohibited from imposing a fee or charge or
treating an account as in default solely as a
result of the consumer’s rejection of a sig-
nificant change in terms. For example, if
credit availability is terminated or sus-
pended as a result of the consumer’s rejec-
tion of a significant change in terms, a cred-
itor is prohibited from imposing a periodic
fee that was not charged before the con-
sumer rejected the change (such as a closed
account fee). See also comment 55(d)-1. How-
ever, regardless of whether credit avail-
ability is terminated or suspended as a result
of the consumer’s rejection, a creditor is not
prohibited from continuing to charge a peri-
odic fee that was charged before the rejec-
tion. Similarly, a creditor that charged a fee
for late payment before a change was re-
jected is not prohibited from charging that
fee after rejection of the change.

9(h)(2)(iii) Repayment of outstanding balance.

1. Relevant date for repayment methods. Once
a consumer has rejected a significant change
in terms, §226.9(h)(2)(iii) prohibits the cred-
itor from requiring repayment of the balance
on the account using a method that is less
beneficial to the consumer than one of the
methods listed in §226.55(c)(2). When apply-
ing the methods listed in §226.55(c)(2) pursu-
ant to §226.9(h)(2)(iii), a creditor may utilize
the date on which the creditor was notified
of the rejection or a later date (such as the
date on which the change would have gone
into effect but for the rejection). For exam-
ple, assume that on April 16 a creditor pro-
vides a notice pursuant to §226.9(c) informing
the consumer that the monthly maintenance
fee for the account will increase effective
June 1. The notice also states that the con-
sumer may reject the increase by calling a
specified toll-free telephone number before
June 1 but that, if the consumer does so,
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credit availability for the account will be
terminated. On May 5, the consumer calls
the toll-free number and exercises the right
to reject. If the creditor chooses to establish
a five-year amortization period for the bal-
ance on the account consistent with
§226.55(c)(2)(ii), that period may begin no
earlier than the date on which the creditor
was notified of the rejection (May 5). How-
ever, the creditor may also begin the amorti-
zation period on the date on which the
change would have gone into effect but for
the rejection (June 1).

2. Balance on the account.

i. In general. When applying the methods
listed in §226.55(c)(2) pursuant to
§226.9(h)(2)(iii), the provisions in §226.55(c)(2)
and the guidance in the commentary to
§226.55(c)(2) regarding protected balances
also apply to a balance on the account sub-
ject to §226.9(h)(2)(iii). If a creditor termi-
nates or suspends credit availability based
on a consumer’s rejection of a significant
change in terms, the balance on the account
that is subject to §226.9(h)(2)(iii) is the bal-
ance at the end of the day on which credit
availability is terminated or suspended.
However, if a creditor does not terminate or
suspend credit availability based on the con-
sumer’s rejection, the balance on the ac-
count subject to §226.9(h)(2)(iii) is the bal-
ance at the end of the day on which the cred-
itor was notified of the rejection or, at the
creditor’s option, a later date.

ii. Example. Assume that on June 16 a cred-
itor provides a notice pursuant to §226.9(c)
informing the consumer that the annual fee
for the account will increase effective Au-
gust 1. The notice also states that the con-
sumer may reject the increase by calling a
specified toll-free telephone number before
August 1 but that, if the consumer does so,
credit availability for the account will be
terminated. On July 20, the account has a
purchase balance of $1,000 and the consumer
calls the toll-free number and exercises the
right to reject. On July 22, a $200 purchase is
charged to the account. If the creditor termi-
nates credit availability on July 25 as a re-
sult of the rejection, the balance subject to
the repayment limitations in §226.9(h)(2)(iii)
is the $1,200 purchase balance at the end of
the day on July 25. However, if the creditor
does not terminate credit availability as a
result of the rejection, the balance subject to
the repayment limitations in §226.9(h)(2)(iii)
is the $1,000 purchase balance at the end of
the day on the date the creditor was notified
of the rejection (July 20), although the cred-
itor may, at its option, treat the $200 pur-
chase as part of the balance subject to
§226.9(h)(2)(iii).

9(h)(3) Exception.

1. Examples. Section 226.9(h)(3) provides
that §226.9(h) does not apply when the cred-
itor has not received the consumer’s required
minimum periodic payment within 60 days
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after the due date for that payment. The fol-
lowing examples illustrate the application of
this exception:

i. Account becomes more than 60 days delin-
quent before notice provided. Assume that a
credit card account is opened on January 1 of
year one and that the payment due date for
the account is the fifteenth day of the
month. On June 20 of year two, the creditor
has not received the required minimum peri-
odic payments due on April 15, May 15, and
June 15. On June 20, the creditor provides a
notice pursuant to §226.9(c) informing the
consumer that a monthly maintenance fee of
$10 will be charged beginning on August 4.
However, §226.9(c)(2)(iv)(B) does not require
the creditor to notify the consumer of the
right to reject because the creditor has not
received the April 15 minimum payment
within 60 days after the due date. Further-
more, the exception in §226.9(h)(3) applies
and the consumer may not reject the fee.

ii. Account becomes more than 60 days delin-
quent after rejection. Assume that a credit
card account is opened on January 1 of year
one and that the payment due date for the
account is the fifteenth day of the month. On
April 20 of year two, the creditor has not re-
ceived the required minimum periodic pay-
ment due on April 15. On April 20, the cred-
itor provides a notice pursuant to §226.9(c)
informing the consumer that an annual fee
of $100 will be charged beginning on June 4.
The notice further states that the consumer
may reject the fee by calling a specified toll-
free telephone number before June 4 but
that, if the consumer does so, credit avail-
ability for the account will be terminated.
On May 5, the consumer calls the toll-free
telephone number and rejects the fee. Sec-
tion 226.9(h)(2)(i) prohibits the creditor from
charging the $100 fee to the account. If, how-
ever, the creditor does not receive the min-
imum payments due on April 15 and May 15
by June 15, §226.9(h)(3) permits the creditor
to charge the $100 fee. The creditor must pro-
vide a second notice of the fee pursuant to
§226.9(c), but §226.9(c)(2)(iv)(B) does not re-
quire the creditor to disclose the right to re-
ject and §226.9(h)(3) does not allow the con-
sumer to reject the fee. Similarly, the re-
strictions in §226.9(h)(2)(ii) and (iii) no longer
apply.

Section 226.10—Payments

10(a) General rule.

1. Crediting date. Section 226.10(a) does not
require the creditor to post the payment to
the consumer’s account on a particular date;
the creditor is only required to credit the
payment as of the date of receipt.

2. Date of receipt. The ‘‘date of receipt’ is
the date that the payment instrument or
other means of completing the payment
reaches the creditor. For example:
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i. Payment by check is received when the
creditor gets it, not when the funds are col-
lected.

ii. In a payroll deduction plan in which
funds are deposited to an asset account held
by the creditor, and from which payments
are made periodically to an open-end credit
account, payment is received on the date
when it is debited to the asset account (rath-
er than on the date of the deposit), provided
the payroll deduction method is voluntary
and the consumer retains use of the funds
until the contractual payment date.

iii. If the consumer elects to have payment
made by a third party payor such as a finan-
cial institution, through a preauthorized
payment or telephone bill-payment arrange-
ment, payment is received when the creditor
gets the third party payor’s check or other
transfer medium, such as an electronic fund
transfer, as long as the payment meets the
creditor’s requirements as specified under
§226.10(b).

iv. Payment made via the creditor’s Web
site is received on the date on which the con-
sumer authorizes the creditor to effect the
payment, even if the consumer gives the in-
struction authorizing that payment in ad-
vance of the date on which the creditor is au-
thorized to effect the payment. If the con-
sumer authorizes the creditor to effect the
payment immediately, but the consumer’s
instruction is received after 5 p.m. or any
later cut-off time specified by the creditor,
the date on which the consumer authorizes
the creditor to effect the payment is deemed
to be the next business day.

10(b) Specific requirements for payments.

1. Payment by electronic fund transfer. A
creditor may be prohibited from specifying
payment by preauthorized electronic fund
transfer. (See section 913 of the Electronic
Fund Transfer Act.)

2. Payment methods promoted by creditor. If a
creditor promotes a specific payment meth-
od, any payments made via that method
(prior to any cut-off time specified by the
creditor, to the extent permitted by
§226.10(b)(2)) are generally conforming pay-
ments for purposes of §226.10(b). For exam-
ple:

i. If a creditor promotes electronic pay-
ment via its Web site (such as by disclosing
on the Web site itself that payments may be
made via the Web site), any payments made
via the creditor’s Web site prior to the credi-
tor’s specified cut-off time, if any, would
generally be conforming payments for pur-
poses of §226.10(b).

ii. If a creditor promotes payment by tele-
phone (for example, by including the option
to pay by telephone in a menu of options
provided to consumers at a toll-free number
disclosed on its periodic statement), pay-
ments made by telephone would generally be
conforming payments for purposes of
§226.10(b).
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iii. If a creditor promotes in-person pay-
ments, for example by stating in an adver-
tisement that payments may be made in per-
son at its branch locations, such in-person
payments made at a branch or office of the
creditor generally would be conforming pay-
ments for purposes of §226.10(b).

iv. If a creditor promotes that payments
may be made through an unaffiliated third
party, such as by disclosing the Web site ad-
dress of that third party on the periodic
statement, payments made via that third
party’s Web site generally would be con-
forming payments for purposes of §226.10(b).
In contrast, if a customer service representa-
tive of the creditor confirms to a consumer
that payments may be made via an unaffili-
ated third party, but the creditor does not
otherwise promote that method of payment,
§226.10(b) permits the creditor to treat pay-
ments made via such third party as noncon-
forming payments in accordance with
§226.10(b)(4).

3. Acceptance of nonconforming payments. If
the creditor accepts a nonconforming pay-
ment (for example, payment mailed to a
branch office, when the creditor had speci-
fied that payment be sent to a different loca-
tion), finance charges may accrue for the pe-
riod between receipt and crediting of pay-
ments.

4. Implied guidelines for payments. In the ab-
sence of specified requirements for making
payments (see §226.10(b)):

i. Payments may be made at any location
where the creditor conducts business.

ii. Payments may be made any time during
the creditor’s normal business hours.

iii. Payment may be by cash, money order,
draft, or other similar instrument in prop-
erly negotiable form, or by electronic fund
transfer if the creditor and consumer have so
agreed.

5. Payments made at point of sale. If a card
issuer that is a financial institution issues a
credit card under an open-end (not home-se-
cured) consumer credit plan that can be used
only for transactions with a particular mer-
chant or merchants or a credit card that is
cobranded with the name of a particular
merchant or merchants, and a consumer is
able to make a payment on that credit card
account at a retail location maintained by
such a merchant, that retail location is not
considered to be a branch or office of the
card issuer for purposes of §226.10(b)(3).

6. In-person payments on credit card ac-
counts. For purposes of §226.10(b)(3), pay-
ments made in person at a branch or office of
a financial institution include payments
made with the direct assistance of, or to, a
branch or office employee, for example a
teller at a bank branch. A payment made at
the bank branch without the direct assist-
ance of a branch or office employee, for ex-
ample a payment placed in a branch or office
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mail slot, is not a payment made in person
for purposes of §226.10(b)(3).

7. In-person payments at affiliate of card
issuer. If an affiliate of a card issuer that is
a financial institution shares a name with
the card issuer, such as ‘“ABC,” and accepts
in-person payments on the card issuer’s cred-
it card accounts, those payments are subject
to the requirements of §226.10(b)(3).

10(d) Crediting of payments when -creditor
does mot receive or accept payments on due
date.

1. Example. A day on which the creditor
does not receive or accept payments by mail
may occur, for example, if the U.S. Postal
Service does not deliver mail on that date.

2. Treating a payment as late for any purpose.
See comment 5(b)(2)(ii)-2 for guidance on
treating a payment as late for any purpose.
When an account is not eligible for a grace
period, imposing a finance charge due to a
periodic interest rate does not constitute
treating a payment as late.

10(e) Limitations on fees related to method of
payment.

1. Separate fee to allow consumers to make a
payment. For purposes of §226.10(e), the term
‘‘separate fee’> means a fee imposed on a con-
sumer for making a payment to the con-
sumer’s account. A fee or other charge im-
posed if payment is made after the due date,
such as a late fee or finance charge, is not a
separate fee to allow consumers to make a
payment for purposes of §226.10(e).

2. Expedited. For purposes of §226.10(e), the
term ‘‘expedited’” means crediting a pay-
ment the same day or, if the payment is re-
ceived after any cut-off time established by
the creditor, the next business day.

3. Service by a customer service representative.
Service by a customer service representative
of a creditor means any payment made to
the consumer’s account with the assistance
of a live representative or agent of the cred-
itor, including those made in person, on the
telephone, or by electronic means. A cus-
tomer service representative does not in-
clude automated means of making payment
that do not involve a live representative or
agent of the creditor, such as a voice re-
sponse unit or interactive voice response sys-
tem. Service by a customer service rep-
resentative includes any payment trans-
action which involves the assistance of a live
representative or agent of the creditor, even
if an automated system is required for a por-
tion of the transaction.

4. Creditor. For purposes of §226.10(e), the
term ‘‘creditor’ includes a third party that
collects, receives, or processes payments on
behalf of a creditor. For example:

i. Assume that a creditor uses a service
provider to receive, collect, or process on the
creditor’s behalf payments made through the
creditor’s Web site or made through an auto-
mated telephone payment service. In these
circumstances, the service provider would be
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considered a creditor for purposes of para-
graph (e).

ii. Assume that a consumer pays a fee to a
money transfer or payment service in order
to transmit a payment to the creditor on the
consumer’s behalf. In these circumstances,
the money transfer or payment service
would not be considered a creditor for pur-
poses of paragraph (e).

iii. Assume that a consumer has a check-
ing account at a depository institution. The
consumer makes a payment to the creditor
from the checking account using a bill pay-
ment service provided by the depository in-
stitution. In these circumstances, the deposi-
tory institution would not be considered a
creditor for purposes of paragraph (e).

10(f) Changes by card issuer.

1. Address for receiving payment. For pur-
poses of §226.10(f), ‘‘address for receiving pay-
ment’”’ means a mailing address for receiving
payment, such as a post office box, or the ad-
dress of a branch or office at which payments
on credit card accounts are accepted.

2. Materiality. For purposes of §226.10(f), a
‘“material change’ means any change in the
address for receiving payment or procedures
for handling cardholder payments which
causes a material delay in the crediting of a
payment. ‘“‘Material delay’ means any delay
in crediting payment to a consumer’s ac-
count which would result in a late payment
and the imposition of a late fee or finance
charge. A delay in crediting a payment
which does not result in a late fee or finance
charge would be immaterial.

3. Safe harbor. i. General. A card issuer may
elect not to impose a late fee or finance
charge on a consumer’s account for the 60-
day period following a change in address for
receiving payment or procedures for han-
dling cardholder payments which could rea-
sonably be expected to cause a material
delay in crediting of a payment to the con-
sumer’s account. For purposes of §226.10(f), a
late fee or finance charge is not imposed if
the fee or charge is waived or removed, or an
amount equal to the fee or charge is credited
to the account.

ii. Retail location. For a material change in
the address of a retail location or procedures
for handling cardholder payments at a retail
location, a card issuer may impose a late fee
or finance charge on a consumer’s account
for a late payment during the 60-day period
following the date on which the change took
effect. However, if a card issuer is notified by
a consumer no later than 60 days after the
card issuer transmitted the first periodic
statement that reflects the late fee or fi-
nance charge for a late payment that the
late payment was caused by such change, the
card issuer must waive or remove any late
fee or finance charge, or credit an amount
equal to any late fee or finance charge, im-
posed on the account during the 60-day pe-
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riod following the date on which the change
took effect.

4. Examples.

i. A card issuer changes the mailing ad-
dress for receiving payments by mail from a
five-digit postal zip code to a nine-digit post-
al zip code. A consumer mails a payment
using the five-digit postal zip code. The
change in mailing address is immaterial and
it does not cause a delay. Therefore, a card
issuer may impose a late fee or finance
charge for a late payment on the account.

ii. A card issuer changes the mailing ad-
dress for receiving payments by mail from
one post office box number to another post
office box number. For a 60-day period fol-
lowing the change, the card issuer continues
to use both post office box numbers for the
collection of payments received by mail. The
change in mailing address would not cause a
material delay in crediting a payment be-
cause payments would be received and cred-
ited at both addresses. Therefore, a card
issuer may impose a late fee or finance
charge for a late payment on the account
during the 60-day period following the date
on which the change took effect.

iii. Same facts as paragraph ii. above, ex-
cept the prior post office box number is no
longer valid and mail sent to that address
during the 60-day period following the
change would be returned to sender. The
change in mailing address is material and
the change could cause a material delay in
the crediting of a payment because a pay-
ment sent to the old address could be de-
layed past the due date. If, as a result, a con-
sumer makes a late payment on the account
during the 60-day period following the date
on which the change took effect, a card
issuer may not impose any late fee or fi-
nance charge for the late payment.

iv. A card issuer permanently closes a local
branch office at which payments are accept-
ed on credit card accounts. The permanent
closing of the local branch office is a mate-
rial change in address for receiving payment.
Relying on the safe harbor, the card issuer
elects not to impose a late fee or finance
charge for the 60-day period following the
local branch closing for late payments on
consumer accounts which the issuer reason-
ably determines are associated with the local
branch and which could reasonably be ex-
pected to have been caused by the branch
closing.

v. A consumer has elected to make pay-
ments automatically to a credit card ac-
count, such as through a payroll deduction
plan or a third party payor’s preauthorized
payment arrangement. A card issuer changes
the procedures for handling such payments
and as a result, a payment is delayed and not
credited to the consumer’s account before
the due date. In these circumstances, a card
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issuer may not impose any late fee or fi-
nance charge during the 60-day period fol-
lowing the date on which the change took ef-
fect for a late payment on the account.

vi. A card issuer no longer accepts pay-
ments in person at a retail location as a con-
forming method of payment, which is a ma-
terial change in the procedures for handling
cardholder payment. In the 60-day period fol-
lowing the date on which the change took ef-
fect, a consumer attempts to make a pay-
ment in person at a retail location of a card
issuer. As a result, the consumer makes a
late payment and the issuer charges a late
fee on the consumer’s account. The con-
sumer notifies the card issuer of the late fee
for the late payment which was caused by
the material change. In order to comply with
§226.10(f), the card issuer must waive or re-
move the late fee or finance charge, or credit
the consumer’s account in an amount equal
to the late fee or finance charge.

5. Finance charge due to periodic interest
rate. When an account is not eligible for a
grace period, imposing a finance charge due
to a periodic interest rate does not con-
stitute imposition of a finance charge for a
late payment for purposes of §226.10(f).

Section 226.11—Treatment of Credit Balances;
Account Termination

11(a) Credit balances.

1. Timing of refund. The creditor may also
fulfill its obligations under §226.11 by:

i. Refunding any credit balance to the con-
sumer immediately.

ii. Refunding any credit balance prior to
receiving a written request (under
§226.11(a)(2)) from the consumer.

iii. Refunding any credit balance upon the
consumer’s oral or electronic request.

iv. Making a good faith effort to refund
any credit balance before 6 months have
passed. If that attempt is unsuccessful, the
creditor need not try again to refund the
credit balance at the end of the 6-month pe-
riod.

2. Amount of refund. The phrases any part of
the remaining credit balance in §226.11(a)(2)
and any part of the credit balance remaining in
the account in §226.11(a)(3) mean the amount
of the credit balance at the time the creditor
is required to make the refund. The creditor
may take into consideration intervening
purchases or other debits to the consumer’s
account (including those that have not yet
been reflected on a periodic statement) that
decrease or eliminate the credit balance.

Paragraph 11(a)(2).

1. Written requests—standing orders. The
creditor is not required to honor standing or-
ders requesting refunds of any credit balance
that may be created on the consumer’s ac-
count.

Paragraph 11(a)(3).

1. Good faith effort to refund. The creditor
must take positive steps to return any credit
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balance that has remained in the account for
over 6 months. This includes, if necessary,
attempts to trace the consumer through the
consumer’s last known address or telephone
number, or both.

2. Good faith effort unsuccessful. Section
226.11 imposes no further duties on the cred-
itor if a good faith effort to return the bal-
ance is unsuccessful. The ultimate disposi-
tion of the credit balance (or any credit bal-
ance of $1 or less) is to be determined under
other applicable law.

11(b) Account termination.

Paragraph 11(b)(1).

1. Expiration date. The credit agreement de-
termines whether or not an open-end plan
has a stated expiration (maturity) date.
Creditors that offer accounts with no stated
expiration date are prohibited from termi-
nating those accounts solely because a con-
sumer does not incur a finance charge, even
if credit cards or other access devices associ-
ated with the account expire after a stated
period. Creditors may still terminate such
accounts for inactivity consistent with
§226.11(b)(2).

11(c) Timely settlement of estate debts

1. Administrator of an estate. For purposes of
§226.11(c), the term ‘‘administrator’” means
an administrator, executor, or any personal
representative of an estate who is authorized
to act on behalf of the estate.

2. Examples. The following are examples of
reasonable procedures that satisfy this rule:

i. A card issuer may decline future trans-
actions and terminate the account upon re-
ceiving reasonable notice of the consumer’s
death.

ii. A card issuer may credit the account for
fees and charges imposed after the date of re-
ceiving reasonable notice of the consumer’s
death.

iii. A card issuer may waive the estate’s li-
ability for all charges made to the account
after receiving reasonable notice of the con-
sumer’s death.

iv. A card issuer may authorize an agent to
handle matters in accordance with the re-
quirements of this rule.

v. A card issuer may require administra-
tors of an estate to provide documentation
indicating authority to act on behalf of the
estate.

vi. A card issuer may establish or des-
ignate a department, business unit, or com-
munication channel for administrators, such
as a specific mailing address or toll-free
number, to handle matters in accordance
with the requirements of this rule.

vii. A card issuer may direct administra-
tors, who call a general customer service
toll-free number or who send correspondence
by mail to an address for general correspond-
ence, to an appropriate customer service rep-
resentative, department, business unit, or
communication channel to handle matters in
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accordance with the requirements of this
rule.

2. Request by an administrator of an estate. A
card issuer may receive a request for the
amount of the balance on a deceased con-
sumer’s account in writing or by telephone
call from the administrator of an estate. If a
request is made in writing, such as by mail,
the request is received on the date the card
issuer receives the correspondence.

3. Timely statement of balance. A card issuer
must disclose the balance on a deceased con-
sumer’s account, upon request by the admin-
istrator of the decedent’s estate. A card
issuer may provide the amount, if any, by a
written statement or by telephone. This does
not preclude a card issuer from providing the
balance amount to appropriate persons,
other than the administrator, such as the
spouse or a relative of the decedent, who in-
dicate that they may pay any balance. This
provision does not relieve card issuers of the
requirements to provide a periodic state-
ment, under §226.5(b)(2). A periodic state-
ment, under §226.5(b)(2), may satisfy the re-
quirements of §226.11(c)(2), if provided within
30 days of receiving a request by an adminis-
trator of the estate.

4. Imposition of fees and interest charges.
Section 226.11(c)(3) does not prohibit a card
issuer from imposing fees and finance
charges due to a periodic interest rate based
on balances for days that precede the date on
which the card issuer receives a request pur-
suant to §226.11(c)(2). For example, if the last
day of the billing cycle is June 30 and the
card issuer receives a request pursuant to
§226.11(c)(2) on June 25, the card issuer may
charge interest that accrued prior to June
25.

5. Example. A card issuer receives a request
from an administrator for the amount of the
balance on a deceased consumer’s account on
March 1. The card issuer discloses to the ad-
ministrator on March 25 that the balance is
$1,000. If the card issuer receives payment in
full of the $1,000 on April 24, the card issuer
must waive or rebate any additional interest
that accrued on the $1,000 balance between
March 25 and April 24. If the card issuer re-
ceives a payment of $1,000 on April 25, the
card issuer is not required to waive or rebate
interest charges on the $1,000 balance in re-
spect of the period between March 25 and
April 25. If the card issuer receives a partial
payment of $500 on April 24, the card issuer
is not required to waive or rebate interest
charges on the $1,000 balance in respect of
the period between March 25 and April 25.

6. Application to joint accounts. A card
issuer may impose fees and charges on an ac-
count of a deceased consumer if a joint
accountholder remains on the account. If
only an authorized user remains on the ac-
count of a deceased consumer, however, then
a card issuer may not impose fees and
charges.
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Section 226.12—Special Credit Card Provisions

1. Scope. Sections 226.12(a) and (b) deal with
the issuance and liability rules for credit
cards, whether the card is intended for con-
sumer, business, or any other purposes. Sec-
tions 226.12(a) and (b) are exceptions to the
general rule that the regulation applies only
to consumer credit. (See §§226.1 and 226.3.)

2. Definition of ‘‘accepted credit card’’. For
purposes of this section, ‘‘accepted credit
card” means any credit card that a card-
holder has requested or applied for and re-
ceived, or has signed, used, or authorized an-
other person to use to obtain credit. Any
credit card issued as a renewal or substitute
in accordance with §226.12(a) becomes an ac-
cepted credit card when received by the card-
holder.

12(a) Issuance of credit cards.

Paragraph 12(a)(1).

1. Explicit request. A request or application
for a card must be explicit. For example, a
request for an overdraft plan tied to a check-
ing account does not constitute an applica-
tion for a credit card with overdraft check-
ing features.

2. Addition of credit features. If the con-
sumer has a non-credit card, the addition of
credit features to the card (for example, the
granting of overdraft privileges on a check-
ing account when the consumer already has
a check guarantee card) constitutes issuance
of a credit card.

3. Variance of card from request. The request
or application need not correspond exactly
to the card that is issued. For example:

i. The name of the card requested may be
different when issued.

ii. The card may have features in addition
to those reflected in the request or applica-
tion.

4. Permissible form of request. The request or
application may be oral (in response to a
telephone solicitation by a card issuer, for
example) or written.

5. Time of issuance. A credit card may be
issued in response to a request made before
any cards are ready for issuance (for exam-
ple, if a new program is established), even if
there is some delay in issuance.

6. Persons to whom cards may be issued. A
card issuer may issue a credit card to the
person who requests it, and to anyone else
for whom that person requests a card and
who will be an authorized user on the re-
quester’s account. In other words, cards may
be sent to consumer A on A’s request, and
also (on A’s request) to consumers B and C,
who will be authorized users on A’s account.
In these circumstances, the following rules
apply:

i. The additional cards may be imprinted
in either A’s name or in the names of B and
C.

ii. No liability for unauthorized use (by
persons other than B and C), not even the
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$50, may be imposed on B or C since they are
merely users and not cardholders as that
term is defined in §226.2 and used in
§226.12(b); of course, liability of up to $50 for
unauthorized use of B’s and C’s cards may be
imposed on A.

iii. Whether B and C may be held liable for
their own use, or on the account generally, is
a matter of state or other applicable law.

7. Issuance of non-credit cards.

i. General. Under §226.12(a)(1), a credit card
cannot be issued except in response to a re-
quest or an application. (See comment
2(a)(15)-2 for examples of cards or devices
that are and are not credit cards.) A non-
credit card may be sent on an unsolicited
basis by an issuer that does not propose to
connect the card to any credit plan; a credit
feature may be added to a previously issued
non-credit card only upon the consumer’s
specific request.

ii. Ezramples. A purchase-price discount
card may be sent on an unsolicited basis by
an issuer that does not propose to connect
the card to any credit plan. An issuer dem-
onstrates that it proposes to connect the
card to a credit plan by, for example, includ-
ing promotional materials about credit fea-
tures or account agreements and disclosures
required by §226.6. The issuer will violate the
rule against unsolicited issuance if, for ex-
ample, at the time the card is sent a credit
plan can be accessed by the card or the re-
cipient of the unsolicited card has been
preapproved for credit that the recipient can
access by contacting the issuer and acti-
vating the card.

8. Unsolicited issuance of PINs. A card issuer
may issue personal identification numbers
(PINs) to existing credit cardholders without
a specific request from the cardholders, pro-
vided the PINs cannot be used alone to ob-
tain credit. For example, the PINs may be
necessary if consumers wish to use their ex-
isting credit cards at automated teller ma-
chines or at merchant locations with point
of sale terminals that require PINs.

Paragraph 12(a)(2).

1. Renewal. Renewal generally con-
templates the regular replacement of exist-
ing cards because of, for example, security
reasons or new technology or systems. It
also includes the re-issuance of cards that
have been suspended temporarily, but does
not include the opening of a new account
after a previous account was closed.

2. Substitution—examples. Substitution en-
compasses the replacement of one card with
another because the underlying account rela-
tionship has changed in some way—such as
when the card issuer has:

i. Changed its name.

ii. Changed the name of the card.

iii. Changed the credit or other features
available on the account. For example, the
original card could be used to make pur-
chases and obtain cash advances at teller

12 CFR Ch. Il (1-1-12 Edition)

windows. The substitute card might be usa-
ble, in addition, for obtaining cash advances
through automated teller machines. (If the
substitute card constitutes an access device,
as defined in Regulation E, then the Regula-
tion E issuance rules would have to be fol-
lowed.) The substitution of one card with an-
other on an unsolicited basis is not permis-
sible, however, where in conjunction with
the substitution an additional credit card ac-
count is opened and the consumer is able to
make new purchases or advances under both
the original and the new account with the
new card. For example, if a retail card issuer
replaces its credit card with a combined re-
tailer/bank card, each of the creditors main-
tains a separate account, and both accounts
can be accessed for new transactions by use
of the new credit card, the card cannot be
provided to a consumer without solicitation.

iv. Substituted a card user’s name on the
substitute card for the cardholder’s name ap-
pearing on the original card.

v. Changed the merchant base, provided
that the new card is honored by at least one
of the persons that honored the original
card. However, unless the change in the mer-
chant base is the addition of an affiliate of
the existing merchant base, the substitution
of a new card for another on an unsolicited
basis is not permissible where the account is
inactive. A credit card cannot be issued in
these circumstances without a request or ap-
plication. For purposes of §226.12(a), an ac-
count is inactive if no credit has been ex-
tended and if the account has no outstanding
balance for the prior 24 months. (See
§226.11(b)(2).)

3. Substitution—successor card issuer. Substi-
tution also occurs when a successor card
issuer replaces the original card issuer (for
example, when a new card issuer purchases
the accounts of the original issuer and issues
its own card to replace the original one). A
permissible substitution exists even if the
original issuer retains the existing receiv-
ables and the new card issuer acquires the
right only to future receivables, provided use
of the original card is cut off when use of the
new card becomes possible.

4. Substitution—non-credit-card plan. A cred-
it card that replaces a retailer’s open-end
credit plan not involving a credit card is not
considered a substitute for the retailer’s
plan—even if the consumer used the retail-
er’s plan. A credit card cannot be issued in
these circumstances without a request or ap-
plication.

5. One-for-one rule. An accepted card may
be replaced by no more than one renewal or
substitute card. For example, the card issuer
may not replace a credit card permitting
purchases and cash advances with two cards,
one for the purchases and another for the
cash advances.

6. One-for-one rule—exceptions. The regula-
tion does not prohibit the card issuer from:
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i. Replacing a debit/credit card with a cred-
it card and another card with only debit
functions (or debit functions plus an associ-
ated overdraft capability), since the latter
card could be issued on an unsolicited basis
under Regulation E.

ii. Replacing an accepted card with more
than one renewal or substitute card, pro-
vided that:

A. No replacement card accesses any ac-
count not accessed by the accepted card;

B. For terms and conditions required to be
disclosed under §226.6, all replacement cards
are issued subject to the same terms and
conditions, except that a creditor may vary
terms for which no change in terms notice is
required under §226.9(c); and

C. Under the account’s terms the con-
sumer’s total liability for unauthorized use
with respect to the account does not in-
crease.

7. Methods of terminating replaced card. The
card issuer need not physically retrieve the
original card, provided the old card is voided
in some way, for example:

i. The issuer includes with the new card a
notification that the existing card is no
longer valid and should be destroyed imme-
diately.

ii. The original card contained an expira-
tion date.

iii. The card issuer, in order to preclude
use of the card, reprograms computers or
issues instructions to authorization centers.

8. Incomplete replacement. If a consumer has
duplicate credit cards on the same account
(Card A—one type of bank credit card, for ex-
ample), the card issuer may not replace the
duplicate cards with one Card A and one
Card B (Card B—another type of bank credit
card) unless the consumer requests Card B.

9. Multiple entities. Where multiple entities
share responsibilities with respect to a credit
card issued by one of them, the entity that
issued the card may replace it on an unsolic-
ited basis, if that entity terminates the
original card by voiding it in some way, as
described in comment 12(a)(2)-7. The other
entity or entities may not issue a card on an
unsolicited basis in these circumstances.

12(b) Liability of cardholder for unauthorized
use.

1. Meaning of cardholder. For purposes of
this provision, cardholder includes any per-
son (including organizations) to whom a
credit card is issued for any purpose, includ-
ing business. When a corporation is the card-
holder, required disclosures should be pro-
vided to the corporation (as opposed to an
employee user).

2. Imposing liability. A card issuer is not re-
quired to impose liability on a cardholder for
the unauthorized use of a credit card; if the
card issuer does not seek to impose liability,
the issuer need not conduct any investiga-
tion of the cardholder’s claim.
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3. Reasonable investigation. If a card issuer
seeks to impose liability when a claim of un-
authorized use is made by a cardholder, the
card issuer must conduct a reasonable inves-
tigation of the claim. In conducting its in-
vestigation, the card issuer may reasonably
request the cardholder’s cooperation. The
card issuer may not automatically deny a
claim based solely on the cardholder’s fail-
ure or refusal to comply with a particular re-
quest, including providing an affidavit or fil-
ing a police report; however, if the card
issuer otherwise has no knowledge of facts
confirming the unauthorized use, the lack of
information resulting from the cardholder’s
failure or refusal to comply with a particular
request may lead the card issuer reasonably
to terminate the investigation. The proce-
dures involved in investigating claims may
differ, but actions such as the following rep-
resent steps that a card issuer may take, as
appropriate, in conducting a reasonable in-
vestigation:

i. Reviewing the types or amounts of pur-
chases made in relation to the cardholder’s
previous purchasing pattern.

ii. Reviewing where the purchases were de-
livered in relation to the cardholder’s resi-
dence or place of business.

iii. Reviewing where the purchases were
made in relation to where the cardholder re-
sides or has normally shopped.

iv. Comparing any signature on credit slips
for the purchases to the signature of the
cardholder or an authorized user in the card
issuer’s records, including other credit slips.

v. Requesting documentation to assist in
the verification of the claim.

vi. Requiring a written, signed statement
from the cardholder or authorized user. For
example, the creditor may include a signa-
ture line on a billing rights form that the
cardholder may send in to provide notice of
the claim. However, a creditor may not re-
quire the cardholder to provide an affidavit
or signed statement under penalty of perjury
as part of a reasonable investigation.

vii. Requesting a copy of a police report, if
one was filed.

viii. Requesting information regarding the
cardholder’s knowledge of the person who al-
legedly used the card or of that person’s au-
thority to do so.

4. Checks that access a credit card account.
The liability provisions for unauthorized use
under §226.12(b)(1) only apply to transactions
involving the use of a credit card, and not if
an unauthorized transaction is made using a
check accessing the credit card account.
However, the billing error provisions in
§226.13 apply to both of these types of trans-
actions.

12(b)(1)(ii) Limitation on amount.

1. Meaning of authority. Section
226.12(b)(1)(i) defines unauthorized use in
terms of whether the user has actual, im-
plied, or apparent authority. Whether such
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authority exists must be determined under
state or other applicable law.

2. Liability limits—dollar amounts. As a gen-
eral rule, the cardholder’s liability for a se-
ries of unauthorized uses cannot exceed ei-
ther $50 or the value obtained through the
unauthorized use before the card issuer is no-
tified, whichever is less.

3. Implied or apparent authority. If a card-
holder furnishes a credit card and grants au-
thority to make credit transactions to a per-
son (such as a family member or coworker)
who exceeds the authority given, the card-
holder is liable for the transaction(s) unless
the cardholder has notified the creditor that
use of the credit card by that person is no
longer authorized.

4. Credit card obtained through robbery or
fraud. An unauthorized use includes, but is
not limited to, a transaction initiated by a
person who has obtained the credit card from
the consumer, or otherwise initiated the
transaction, through fraud or robbery.

12(b)(2) Conditions of liability.

1. Issuer’s option not to comply. A card issuer
that chooses not to impose any liability on
cardholders for unauthorized use need not
comply with the disclosure and identifica-
tion requirements discussed in §226.12(b)(2).

Paragraph 12(b)(2)(ii).

1. Disclosure of liability and means of noti-
fying issuer. The disclosures referred to in
§226.12(b)(2)(ii) may be given, for example,
with the initial disclosures under §226.6, on
the credit card itself, or on periodic state-
ments. They may be given at any time pre-
ceding the unauthorized use of the card.

2. Meaning of ‘‘adequate motice.”” For pur-
poses of this provision, ‘“‘adequate notice”
means a printed notice to a cardholder that
sets forth clearly the pertinent facts so that
the cardholder may reasonably be expected
to have noticed it and understood its mean-
ing. The notice may be given by any means
reasonably assuring receipt by the card-
holder.

Paragraph 12(b)(2)(iii).

1. Means of identifying cardholder or user. To
fulfill  the condition set forth in
§226.12(b)(2)(iii), the issuer must provide
some method whereby the cardholder or the
authorized user can be identified. This could
include, for example, a signature, photo-
graph, or fingerprint on the card or other bi-
ometric means, or electronic or mechanical
confirmation.

2. Identification by magnetic strip. Unless a
magnetic strip (or similar device not read-
able without physical aids) must be used in
conjunction with a secret code or the like, it
would not constitute sufficient means of
identification. Sufficient identification also
does not exist if a ‘‘pool” or group card,
issued to a corporation and signed by a cor-
porate agent who will not be a user of the
card, is intended to be used by another em-
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ployee for whom no means of identification
is provided.

3. Transactions not involving card. The card-
holder may not be held liable under §226.12(b)
when the card itself (or some other sufficient
means of identification of the cardholder) is
not presented. Since the issuer has not pro-
vided a means to identify the user under
these circumstances, the issuer has not ful-
filled one of the conditions for imposing li-
ability. For example, when merchandise is
ordered by telephone or the Internet by a
person without authority to do so, using a
credit card account number by itself or with
other information that appears on the card
(for example, the card expiration date and a
3- or 4-digit cardholder identification num-
ber), no liability may be imposed on the
cardholder.

12(b)(3) Notification to card issuer.

1. How notice must be provided. Notice given
in a normal business manner—for example,
by mail, telephone, or personal visit—is ef-
fective even though it is not given to, or does
not reach, some particular person within the
issuer’s organization. Notice also may be ef-
fective even though it is not given at the ad-
dress or phone number disclosed by the card
issuer under §226.12(b)(2)(ii).

2. Who must provide notice. Notice of loss,
theft, or possible unauthorized use need not
be initiated by the cardholder. Notice is suf-
ficient so long as it gives the ‘‘pertinent in-
formation” which would include the name or
card number of the cardholder and an indica-
tion that unauthorized use has or may have
occurred.

3. Relationship to §226.13. The liability pro-
tections afforded to cardholders in §226.12 do
not depend upon the cardholder’s following
the error resolution procedures in §226.13.
For example, the written notification and
time limit requirements of §226.13 do not af-
fect the §226.12 protections. (See also com-
ment 12(b)-4.)

12(b)(5) Business use of credit cards.

1. Agreement for higher liability for business
use cards. The card issuer may not rely on
§226.12(b)(5) if the business is clearly not in a
position to provide 10 or more cards to em-
ployees (for example, if the business has only
3 employees). On the other hand, the issuer
need not monitor the personnel practices of
the business to make sure that it has at least
10 employees at all times.

2. Unauthorized use by employee. The protec-
tion afforded to an employee against liabil-
ity for unauthorized use in excess of the lim-
its set in §226.12(b) applies only to unauthor-
ized use by someone other than the em-
ployee. If the employee uses the card in an
unauthorized manner, the regulation sets no
restriction on the employee’s potential li-
ability for such use.

12(c) Right of cardholder to assert claims or
defenses against card issuer.
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1. Relationship to §226.13. The §226.12(c)
credit card ‘‘holder in due course” provision
deals with the consumer’s right to assert
against the card issuer a claim or defense
concerning property or services purchased
with a credit card, if the merchant has been
unwilling to resolve the dispute. Even
though certain merchandise disputes, such
as non-delivery of goods, may also constitute
“‘billing errors’ under §226.13, that section
operates independently of §226.12(c). The
cardholder whose asserted billing error in-
volves undelivered goods may institute the
error resolution procedures of §226.13; but
whether or not the cardholder has done so,
the cardholder may assert claims or defenses
under §226.12(c). Conversely, the consumer
may pay a disputed balance and thus have no
further right to assert claims and defenses,
but still may assert a billing error if notice
of that billing error is given in the proper
time and manner. An assertion that a par-
ticular transaction resulted from unauthor-
ized use of the card could also be both a ‘“‘de-
fense’ and a billing error.

2. Claims and defenses assertible. Section
226.12(c) merely preserves the consumer’s
right to assert against the card issuer any
claims or defenses that can be asserted
against the merchant. It does not determine
what claims or defenses are valid as to the
merchant; this determination must be made
under state or other applicable law.

3. Transactions excluded. Section 226.12(c)
does not apply to the use of a check guar-
antee card or a debit card in connection with
an overdraft credit plan, or to a check guar-
antee card used in connection with cash-ad-
vance checks.

4. Method of calculating the amount of credit
outstanding. The amount of the claim or de-
fense that the cardholder may assert shall
not exceed the amount of credit outstanding
for the disputed transaction at the time the
cardholder first notifies the card issuer or
the person honoring the credit card of the
existence of the claim or defense. However,
when a consumer has asserted a claim or de-
fense against a creditor pursuant to
§226.12(c), the creditor must apply any pay-
ment or other credit in a manner that avoids
or minimizes any reduction in the amount
subject to that claim or defense. Accord-
ingly, to determine the amount of credit out-
standing for purposes of this section, pay-
ments and other credits must be applied first
to amounts other than the disputed trans-
action.

i. For examples of how to comply with
§§226.12 and 226.53 for credit card accounts
under an open-end (not home-secured) con-
sumer credit plan, see comment 53-3.

ii. For other types of credit card accounts,
creditors may, at their option, apply pay-
ments consistent with §226.563 and comment
53-3. In the alternative, payments and other
credits may be applied to: Late charges in

Pt. 226, Supp. |

the order of entry to the account; then to fi-
nance charges in the order of entry to the ac-
count; and then to any debits other than the
transaction subject to the claim or defense
in the order of entry to the account. In these
circumstances, if more than one item is in-
cluded in a single extension of credit, credits
are to be distributed pro rata according to
prices and applicable taxes.

12(c)(1) General rule.

1. Situations excluded and included. The con-
sumer may assert claims or defenses only
when the goods or services are ‘‘purchased
with the credit card.” This could include
mail, the Internet or telephone orders, if the
purchase is charged to the credit card ac-
count. But it would exclude:

i. Use of a credit card to obtain a cash ad-
vance, even if the consumer then uses the
money to purchase goods or services. Such a
transaction would not involve ‘‘property or
services purchased with the credit card.”

ii. The purchase of goods or services by use
of a check accessing an overdraft account
and a credit card used solely for identifica-
tion of the consumer. (On the other hand, if
the credit card is used to make partial pay-
ment for the purchase and not merely for
identification, the right to assert claims or
defenses would apply to credit extended via
the credit card, although not to the credit
extended on the overdraft line.)

iii. Purchases made by use of a check guar-
antee card in conjunction with a cash ad-
vance check (or by cash advance checks
alone). (See comment 12(c)-3.) A cash advance
check is a check that, when written, does
not draw on an asset account; instead, it is
charged entirely to an open-end credit ac-
count.

iv. Purchases effected by use of either a
check guarantee card or a debit card when
used to draw on overdraft credit plans. (See
comment 12(c)-3.) The debit card exemption
applies whether the card accesses an asset
account via point of sale terminals, auto-
mated teller machines, or in any other way,
and whether the card qualifies as an ‘‘access
device” under Regulation E or is only a
paper based debit card. If a card serves both
as an ordinary credit card and also as check
guarantee or debit card, a transaction will be
subject to this rule on asserting claims and
defenses when used as an ordinary credit
card, but not when used as a check guarantee
or debit card.

12(c)(2) Adverse credit reports prohibited.

1. Scope of prohibition. Although an amount
in dispute may not be reported as delinquent
until the matter is resolved:

i. That amount may be reported as dis-
puted.

ii. Nothing in this provision prohibits the
card issuer from undertaking its normal col-
lection activities for the delinquent and un-
disputed portion of the account.
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2. Settlement of dispute. A card issuer may
not consider a dispute settled and report an
amount disputed as delinquent or begin col-
lection of the disputed amount until it has
completed a reasonable investigation of the
cardholder’s claim. A reasonable investiga-
tion requires an independent assessment of
the cardholder’s claim based on information
obtained from both the cardholder and the
merchant, if possible. In conducting an in-
vestigation, the card issuer may request the
cardholder’s reasonable cooperation. The
card issuer may not automatically consider
a dispute settled if the cardholder fails or re-
fuses to comply with a particular request.
However, if the card issuer otherwise has no
means of obtaining information necessary to
resolve the dispute, the lack of information
resulting from the cardholder’s failure or re-
fusal to comply with a particular request
may lead the card issuer reasonably to ter-
minate the investigation.

12(c)(3) Limitations.

Paragraph 12(c)(3)(i)(A).

1. Resolution with merchant. The consumer
must have tried to resolve the dispute with
the merchant. This does not require any spe-
cial procedures or correspondence between
them, and is a matter for factual determina-
tion in each case. The consumer is not re-
quired to seek satisfaction from the manu-
facturer of the goods involved. When the
merchant is in bankruptcy proceedings, the
consumer is not required to file a claim in
those proceedings, and may instead file a
claim for the property or service purchased
with the credit card with the card issuer di-
rectly.

Paragraph 12(c)(3)(i)(B).

1. Geographic limitation. The question of
where a transaction occurs (as in the case of
mail, Internet, or telephone orders, for ex-
ample) is to be determined under state or
other applicable law.

Paragraph 12(c)(3)(ii).

1. Merchant honoring card. The exceptions
(stated in §226.12(c)(3)(ii)) to the amount and
geographic limitations in §226.12(c)(3)(i)(B)
do not apply if the merchant merely honors,
or indicates through signs or advertising
that it honors, a particular credit card.

12(d) Offsets by card issuer prohibited.

Paragraph 12(d)(1).

1. Holds on accounts. ‘‘Freezing’ or placing
a hold on funds in the cardholder’s deposit
account is the functional equivalent of an
offset and would contravene the prohibition
in §226.12(d)(1), unless done in the context of
one of the exceptions specified in
§226.12(d)(2). For example, if the terms of a
security agreement permitted the card issuer
to place a hold on the funds, the hold would
not violate the offset prohibition. Similarly,
if an order of a bankruptcy court required
the card issuer to turn over deposit account
funds to the trustee in bankruptcy, the
issuer would not violate the regulation by
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placing a hold on the funds in order to com-
ply with the court order.

2. Funds intended as deposits. If the con-
sumer tenders funds as a deposit (to a check-
ing account, for example), the card issuer
may not apply the funds to repay indebted-
ness on the consumer’s credit card account.

3. Types of indebtedness; overdraft accounts.
The offset prohibition applies to any indebt-
edness arising from transactions under a
credit card plan, including accrued finance
charges and other charges on the account.
The prohibition also applies to balances aris-
ing from transactions not using the credit
card itself but taking place under plans that
involve credit cards. For example, if the con-
sumer writes a check that accesses an over-
draft line of credit, the resulting indebted-
ness is subject to the offset prohibition since
it is incurred through a credit card plan,
even though the consumer did not use an as-
sociated check guarantee or debit card.

4. When prohibition applies in case of termi-
nation of account. The offset prohibition ap-
plies even after the card issuer terminates
the cardholder’s credit card privileges, if the
indebtedness was incurred prior to termi-
nation. If the indebtedness was incurred
after termination, the prohibition does not
apply.

Paragraph 12(d)(2).

1. Security interest—limitations. In order to
qualify for the exception stated in
§226.12(d)(2), a security interest must be af-
firmatively agreed to by the consumer and
must be disclosed in the issuer’s account-
opening disclosures under §226.6. The secu-
rity interest must not be the functional
equivalent of a right of offset; as a result,
routinely including in agreements contract
language indicating that consumers are giv-
ing a security interest in any deposit ac-
counts maintained with the issuer does not
result in a security interest that falls within
the exception in §226.12(d)(2). For a security
interest to qualify for the exception under
§226.12(d)(2) the following conditions must be
met:

i. The consumer must be aware that grant-
ing a security interest is a condition for the
credit card account (or for more favorable
account terms) and must specifically intend
to grant a security interest in a deposit ac-
count. Indicia of the consumer’s awareness
and intent include at least one of the fol-
lowing (or a substantially similar procedure
that evidences the consumer’s awareness and
intent):

A. Separate signature or initials on the
agreement indicating that a security inter-
est is being given.

B. Placement of the security agreement on
a separate page, or otherwise separating the
security interest provisions from other con-
tract and disclosure provisions.
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C. Reference to a specific amount of depos-
ited funds or to a specific deposit account
number.

ii. The security interest must be obtain-
able and enforceable by creditors generally.
If other creditors could not obtain a security
interest in the consumer’s deposit accounts
to the same extent as the card issuer, the se-
curity interest is prohibited by §226.12(d)(2).

2. Security interest—after-acquired property.
As used in §226.12(d)(2), the term ‘‘security
interest’” does not exclude (as it does for
other Regulation Z purposes) interests in
after-acquired property. Thus, a consensual
security interest in deposit-account funds,
including funds deposited after the granting
of the security interest would constitute a
permissible exception to the prohibition on
offsets.

3. Court order. If the card issuer obtains a
judgment against the cardholder, and if state
and other applicable law and the terms of
the judgment do not so prohibit, the card
issuer may offset the indebtedness against
the cardholder’s deposit account.

Paragraph 12(d)(3).

1. Automatic payment plans—scope of excep-
tion. With regard to automatic debit plans
under §226.12(d)(3), the following rules apply:

i. The cardholder’s authorization must be
in writing and signed or initialed by the
cardholder.

ii. The authorizing language need not ap-
pear directly above or next to the card-
holder’s signature or initials, provided it ap-
pears on the same document and that it
clearly spells out the terms of the automatic
debit plan.

iii. If the cardholder has the option to ac-
cept or reject the automatic debit feature
(such option may be required under section
913 of the Electronic Fund Transfer Act), the
fact that the option exists should be clearly
indicated.

2. Automatic payment plans—additional ex-
ceptions. The following practices are not pro-
hibited by §226.12(d)(1):

i. Automatically deducting charges for par-
ticipation in a program of banking services
(one aspect of which may be a credit card
plan).

ii. Debiting the cardholder’s deposit ac-
count on the cardholder’s specific request
rather than on an automatic periodic basis
(for example, a cardholder might check a box
on the credit card bill stub, requesting the
issuer to debit the cardholder’s account to
pay that bill).

12(e) Prompt notification of returns and cred-
iting of refunds.

Paragraph 12(e)(1).

1. Normal channels. The term normal chan-
nels refers to any network or interchange
system used for the processing of the origi-
nal charge slips (or equivalent information
concerning the transaction).

Paragraph 12(e)(2).
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1. Crediting account. The card issuer need
not actually post the refund to the con-
sumer’s account within three business days
after receiving the credit statement, pro-
vided that it credits the account as of a date
within that time period.

Section 226.13—Billing Error Resolution

1. Creditor’s failure to comply with billing
error provisions. Failure to comply with the
error resolution procedures may result in the
forfeiture of disputed amounts as prescribed
in section 161(e) of the act. (Any failure to
comply may also be a violation subject to
the liability provisions of section 130 of the
act.)

2. Charges for error resolution. If a billing
error occurred, whether as alleged or in a dif-
ferent amount or manner, the creditor may
not impose a charge related to any aspect of
the error resolution process (including
charges for documentation or investigation)
and must credit the consumer’s account if
such a charge was assessed pending resolu-
tion. Since the act grants the consumer
error resolution rights, the creditor should
avoid any chilling effect on the good faith
assertion of errors that might result if
charges are assessed when no billing error
has occurred.

13(a) Definition of billing error.

Paragraph 13(a)(1).

1. Actual, implied, or apparent authority.
Whether use of a credit card or open-end
credit plan is authorized is determined by
state or other applicable law. (See comment
12(b)(1)(i1)-1.)

Paragraph 13(a)(3).

1. Coverage. i. Section 226.13(a)(3) covers
disputes about goods or services that are
‘“‘not accepted” or ‘‘not delivered * * * ag
agreed’’; for example:

A. The appearance on a periodic statement
of a purchase, when the consumer refused to
take delivery of goods because they did not
comply with the contract.

B. Delivery of property or services dif-
ferent from that agreed upon.

C. Delivery of the wrong quantity.

D. Late delivery.

E. Delivery to the wrong location.

ii. Section 226.13(a)(3) does not apply to a
dispute relating to the quality of property or
services that the consumer accepts. Whether
acceptance occurred is determined by state
or other applicable law.

2. Application to purchases made using a
third-party payment intermediary. Section
226.13(a)(3) generally applies to disputes
about goods and services that are purchased
using a third-party payment intermediary,
such as a person-to-person Internet payment
service, funded through use of a consumer’s
open-end credit plan when the goods or serv-
ices are not accepted by the consumer or not
delivered to the consumer as agreed. How-
ever, the extension of credit must be made at
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the time the consumer purchases the good or
service and match the amount of the trans-
action to purchase the good or service (in-
cluding ancillary taxes and fees). Under
these circumstances, the property or service
for which the extension of credit is made is
not the payment service, but rather the good
or service that the consumer has purchased
using the payment service. Thus, for exam-
ple, §226.13(a)(3) would not apply to pur-
chases using a third party payment inter-
mediary that is funded through use of an
open-end credit plan if:

i. The extension of credit is made to fund
the third-party payment intermediary ‘‘ac-
count,” but the consumer does not contem-
poraneously use those funds to purchase a
good or service at that time.

ii. The extension of credit is made to fund
only a portion of the purchase amount, and
the consumer uses other sources to fund the
remaining amount.

3. Notice to merchant not required. A con-
sumer is not required to first notify the mer-
chant or other payee from whom he or she
has purchased goods or services and attempt
to resolve a dispute regarding the good or
service before providing a billing-error no-
tice to the creditor under §226.13(a)(3) assert-
ing that the goods or services were not ac-
cepted or delivered as agreed.

Paragraph 13(a)(5).

1. Computational errors. In periodic state-
ments that are combined with other infor-
mation, the error resolution procedures are
triggered only if the consumer asserts a com-
putational billing error in the credit-related
portion of the periodic statement. For exam-
ple, if a bank combines a periodic statement
reflecting the consumer’s credit card trans-
actions with the consumer’s monthly check-
ing statement, a computational error in the
checking account portion of the combined
statement is not a billing error.

Paragraph 13(a)(6).

1. Documentation requests. A request for
documentation such as receipts or sales
slips, unaccompanied by an allegation of an
error under §226.13(a) or a request for addi-
tional clarification under §226.13(a)(6), does
not trigger the error resolution procedures.
For example, a request for documentation
merely for purposes such as tax preparation
or recordkeeping does not trigger the error
resolution procedures.

13(b) Billing error notice.

1. Withdrawal of billing error notice by con-
sumer. The creditor need not comply with the
requirements of §226.13(c) through (g) of this
section if the consumer concludes that no
billing error occurred and voluntarily with-
draws the billing error notice. The con-
sumer’s withdrawal of a billing error notice
may be oral, electronic or written.

2. Form of written notice. The creditor may
require that the written notice not be made
on the payment medium or other material
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accompanying the periodic statement if the
creditor so stipulates in the billing rights
statement required by §§226.6(a)(6) or
(b)(5)(iii), and 226.9(a). In addition, if the
creditor stipulates in the billing rights state-
ment that it accepts billing error notices
submitted electronically, and states the
means by which a consumer may electroni-
cally submit a billing error notice, a notice
sent in such manner will be deemed to sat-
isfy the written notice requirement for pur-
poses of §226.13(b).

Paragraph 13(b)(1).

1. Failure to send periodic statement—timing.
If the creditor has failed to send a periodic
statement, the 60-day period runs from the
time the statement should have been sent.
Once the statement is provided, the con-
sumer has another 60 days to assert any bill-
ing errors reflected on it.

2. Failure to reflect credit—timing. If the
periodic statement fails to reflect a credit to
the account, the 60-day period runs from
transmittal of the statement on which the
credit should have appeared.

3. Transmittal. If a consumer has arranged
for periodic statements to be held at the fi-
nancial institution until called for, the
statement is ‘“‘transmitted’” when it is first
made available to the consumer.

Paragraph 13(b)(2).

1. Identity of the consumer. The billing error
notice need not specify both the name and
the account number if the information sup-
plied enables the creditor to identify the
consumer’s name and account.

13(c) Time for resolution; general procedures.

1. Temporary or provisional corrections. A
creditor may temporarily correct the con-
sumer’s account in response to a billing
error notice, but is not excused from com-
plying with the remaining error resolution
procedures within the time limits for resolu-
tion.

2. Correction without investigation. A cred-
itor may correct a billing error in the man-
ner and amount asserted by the consumer
without the investigation or the determina-
tion normally required. The creditor must
comply, however, with all other applicable
provisions. If a creditor follows this proce-
dure, no presumption is created that a bill-
ing error occurred.

3. Relationship with §226.12. The consumer’s
rights under the billing error provisions in
§226.13 are independent of the provisions set
forth in §226.12(b) and (c). (See comments
12(b)-4, 12(b)(3)-3, and 12(c)-1.)

Paragraph 13(c)(2).

1. Time for resolution. The phrase two com-
plete billing cycles means two actual billing
cycles occurring after receipt of the billing
error notice, not a measure of time equal to
two billing cycles. For example, if a creditor
on a monthly billing cycle receives a billing
error notice mid-cycle, it has the remainder
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of that cycle plus the next two full billing
cycles to resolve the error.

2. Finality of error resolution procedure. A
creditor must comply with the error resolu-
tion procedures and complete its investiga-
tion to determine whether an error occurred
within two complete billing cycles as set
forth in §226.13(c)(2). Thus, for example,
§226.13(c)(2) prohibits a creditor from revers-
ing amounts previously credited for an al-
leged billing error even if the creditor ob-
tains evidence after the error resolution
time period has passed indicating that the
billing error did not occur as asserted by the
consumer. Similarly, if a creditor fails to
mail or deliver a written explanation setting
forth the reason why the billing error did not
occur as asserted, or otherwise fails to com-
ply with the error resolution procedures set
forth in §226.13(f), the creditor generally
must credit the disputed amount and related
finance or other charges, as applicable, to
the consumer’s account. However, if a con-
sumer receives more than one credit to cor-
rect the same billing error, §226.13 does not
prevent a creditor from reversing amounts it
has previously credited to correct that error,
provided that the total amount of the re-
maining credits is equal to or more than the
amount of the error and that the consumer
does not incur any fees or other charges as a
result of the timing of the creditor’s rever-
sal. For example, assume that a consumer
asserts a billing error with respect to a $100
transaction and that the creditor posts a $100
credit to the consumer’s account to correct
that error during the time period set forth in
§226.13(¢c)(2). However, following that time
period, a merchant or other person honoring
the credit card issues a $100 credit to the
consumer to correct the same error. In these
circumstances, §226.13(c)(2) does not prohibit
the creditor from reversing its $100 credit
once the $100 credit from the merchant or
other person has posted to the consumer’s
account.

13(d) Rules pending resolution.

1. Disputed amount. Disputed amount is the
dollar amount alleged by the consumer to be
in error. When the allegation concerns the
description or identification of the trans-
action (such as the date or the seller’s name)
rather than a dollar amount, the disputed
amount is the amount of the transaction or
charge that corresponds to the disputed
transaction identification. If the consumer
alleges a failure to send a periodic statement
under §226.13(a)(7), the disputed amount is
the entire balance owing.

13(d)(1) Consumer’s right to withhold disputed
amount, collection action prohibited.

1. Prohibited collection actions. During the
error resolution period, the creditor is pro-
hibited from trying to collect the disputed
amount from the consumer. Prohibited col-
lection actions include, for example, insti-
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tuting court action, taking a lien, or insti-
tuting attachment proceedings.

2. Right to withhold payment. If the creditor
reflects any disputed amount or related fi-
nance or other charges on the periodic state-
ment, and is therefore required to make the
disclosure under §226.13(d)(4), the creditor
may comply with that disclosure require-
ment by indicating that payment of any dis-
puted amount is not required pending resolu-
tion. Making a disclosure that only refers to
the disputed amount would, of course, in no
way affect the consumer’s right under
§226.13(d)(1) to withhold related finance and
other charges. The disclosure under
§226.13(d)(4) need not appear in any specific
place on the periodic statement, need not
state the specific amount that the consumer
may withhold, and may be preprinted on the
periodic statement.

3. Imposition of additional charges on undis-
puted amounts. The consumer’s withholding
of a disputed amount from the total bill can-
not subject undisputed balances (including
new purchases or cash advances made during
the present or subsequent cycles) to the im-
position of finance or other charges. For ex-
ample, if on an account with a grace period
(that is, an account in which paying the new
balance in full allows the consumer to avoid
the imposition of additional finance
charges), a consumer disputes a $2 item out
of a total bill of $300 and pays $298 within the
grace period, the consumer would not lose
the grace period as to any undisputed
amounts, even if the creditor determines
later that no billing error occurred. Further-
more, finance or other charges may not be
imposed on any new purchases or advances
that, absent the unpaid disputed balance,
would not have finance or other charges im-
posed on them. Finance or other charges
that would have been incurred even if the
consumer had paid the disputed amount
would not be affected.

4. Automatic payment plans—coverage. The
coverage of this provision is limited to the
card issuer’s automatic payment plans,
whether or not the consumer’s asset account
is held by the card issuer or by another fi-
nancial institution. It does not apply to
automatic or bill-payment plans offered by
financial institutions other than the credit
card issuer.

5. Automatic payment plans—time of notice.
While the card issuer does not have to re-
store or prevent the debiting of a disputed
amount if the billing error notice arrives
after the three-business-day cut-off, the card
issuer must, however, prevent the automatic
debit of any part of the disputed amount
that is still outstanding and unresolved at
the time of the next scheduled debit date.

13(d)(2) Adverse credit reports prohibited.

1. Report of dispute. Although the creditor
must not issue an adverse credit report be-
cause the consumer fails to pay the disputed
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amount or any related charges, the creditor
may report that the amount or the account
is in dispute. Also, the creditor may report
the account as delinquent if undisputed
amounts remain unpaid.

2. Person. During the error resolution pe-
riod, the creditor is prohibited from making
an adverse credit report about the disputed
amount to any person—including employers,
insurance companies, other creditors, and
credit bureaus.

3. Creditor’s agent. Whether an agency rela-
tionship exists between a creditor and an
issuer of an adverse credit report is deter-
mined by State or other applicable law.

13(e) Procedures if billing error occurred as
asserted.

1. Correction of error. The phrase as applica-
ble means that the necessary corrections
vary with the type of billing error that oc-
curred. For example, a misidentified trans-
action (or a transaction that is identified by
one of the alternative methods in §226.8) is
cured by properly identifying the trans-
action and crediting related finance and any
other charges imposed. The creditor is not
required to cancel the amount of the under-
lying obligation incurred by the consumer.

2. Form of correction notice. The written cor-
rection notice may take a variety of forms.
It may be sent separately, or it may be in-
cluded on or with a periodic statement that
is mailed within the time for resolution. If
the periodic statement is used, the amount
of the billing error must be specifically iden-
tified. If a separate billing error correction
notice is provided, the accompanying or sub-
sequent periodic statement reflecting the
corrected amount may simply identify it as
credit.

3. Discovery of information after investigation
period. See comment 13(c)(2)-2.

13(f) Procedures if different billing error or no
billing error occurred.

1. Different billing error. Examples of a dif-
ferent billing error include:

i. Differences in the amount of an error
(for example, the customer asserts a $55.00
error but the error was only $53.00).

ii. Differences in other particulars asserted
by the consumer (such as when a consumer
asserts that a particular transaction never
occurred, but the creditor determines that
only the seller’s name was disclosed incor-
rectly).

2. Form of creditor’s explanation. The writ-
ten explanation (which also may notify the
consumer of corrections to the account) may
take a variety of forms. It may be sent sepa-
rately, or it may be included on or with a
periodic statement that is mailed within the
time for resolution. If the creditor uses the
periodic statement for the explanation and
correction(s), the corrections must be spe-
cifically identified. If a separate explanation,
including the correction notice, is provided,
the enclosed or subsequent periodic state-
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ment reflecting the corrected amount may
simply identify it as a credit. The expla-
nation may be combined with the creditor’s
notice to the consumer of amounts still
owing, which is required under §226.13(g)(1),
provided it is sent within the time limit for
resolution. (See commentary to §226.13(e).)

3. Reasonable investigation. A creditor must
conduct a reasonable investigation before it
determines that no billing error occurred or
that a different billing error occurred from
that asserted. In conducting its investiga-
tion of an allegation of a billing error, the
creditor may reasonably request the con-
sumer’s cooperation. The creditor may not
automatically deny a claim based solely on
the consumer’s failure or refusal to comply
with a particular request, including pro-
viding an affidavit or filing a police report.
However, if the creditor otherwise has no
knowledge of facts confirming the billing
error, the lack of information resulting from
the consumer’s failure or refusal to comply
with a particular request may lead the cred-
itor reasonably to terminate the investiga-
tion. The procedures involved in inves-
tigating alleged billing errors may differ de-
pending on the billing error type.

i. Unauthorized transaction. In conducting
an investigation of a notice of billing error
alleging an unauthorized transaction under
§226.13(a)(1), actions such as the following
represent steps that a creditor may take, as
appropriate, in conducting a reasonable in-
vestigation:

A. Reviewing the types or amounts of pur-
chases made in relation to the consumer’s
previous purchasing pattern.

B. Reviewing where the purchases were de-
livered in relation to the consumer’s resi-
dence or place of business.

C. Reviewing where the purchases were
made in relation to where the consumer re-
sides or has normally shopped.

D. Comparing any signature on credit slips
for the purchases to the signature of the con-
sumer (or an authorized user in the case of a
credit card account) in the creditor’s
records, including other credit slips.

E. Requesting documentation to assist in
the verification of the claim.

F. Requiring a written, signed statement
from the consumer (or authorized user, in
the case of a credit card account). For exam-
ple, the creditor may include a signature line
on a billing rights form that the consumer
may send in to provide notice of the claim.
However, a creditor may not require the con-
sumer to provide an affidavit or signed state-
ment under penalty of perjury as a part of a
reasonable investigation.

G. Requesting a copy of a police report, if
one was filed.

H. Requesting information regarding the
consumer’s knowledge of the person who al-
legedly obtained an extension of credit on
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the account or of that person’s authority to
do so.

ii. Nondelivery of property or services. In con-
ducting an investigation of a billing error
notice alleging the nondelivery of property
or services under §226.13(a)(3), the creditor
shall not deny the assertion unless it con-
ducts a reasonable investigation and deter-
mines that the property or services were ac-
tually delivered, mailed, or sent as agreed.

iii. Incorrect information. In conducting an
investigation of a billing error notice alleg-
ing that information appearing on a periodic
statement is incorrect because a person hon-
oring the consumer’s credit card or other-
wise accepting an access device for an open-
end plan has made an incorrect report to the
creditor, the creditor shall not deny the as-
sertion unless it conducts a reasonable inves-
tigation and determines that the informa-
tion was correct.

13(g) Creditor’s rights and duties after resolu-
tion.

Paragraph 13(g)(1).

1. Amounts owed by consumer. Amounts the
consumer still owes may include both min-
imum periodic payments and related finance
and other charges that accrued during the
resolution period. As explained in the com-
mentary to §226.13(d)(1), even if the creditor
later determines that no billing error oc-
curred, the creditor may not include finance
or other charges that are imposed on undis-
puted balances solely as a result of a con-
sumer’s withholding payment of a disputed
amount.

2. Time of notice. The creditor need not send
the notice of amount owed within the time
period for resolution, although it is under a
duty to send the notice promptly after reso-
lution of the alleged error. If the creditor
combines the notice of the amount owed
with the explanation required under
§226.13(f)(1), the combined notice must be
provided within the time limit for resolu-
tion.

Paragraph 13(g)(2).

1. Grace period if no error occurred. If the
creditor determines, after a reasonable in-
vestigation, that a billing error did not occur
as asserted, and the consumer was entitled
to a grace period at the time the consumer
provided the billing error notice, the con-
sumer must be given a period of time equal
to the grace period disclosed under
§226.6(a)(1) or (b)(2) and §226.7(a)(8) or (b)(8)
to pay any disputed amounts due without in-
curring additional finance or other charges.
However, the creditor need not allow a grace
period disclosed under the above-mentioned
sections to pay the amount due under
§226.13(g)(1) if no error occurred and the con-
sumer was not entitled to a grace period at
the time the consumer asserted the error.
For example, assume that a creditor provides
a consumer a grace period of 20 days to pay
a new balance to avoid finance charges, and

Pt. 226, Supp. |

that the consumer did not carry an out-
standing balance from the prior month. If
the consumer subsequently asserts a billing
error for the current statement period with-
in the 20-day grace period, and the creditor
determines that no billing error in fact oc-
curred, the consumer must be given at least
20 days (i.e., the full disclosed grace period)
to pay the amount due without incurring ad-
ditional finance charges. Conversely, if the
consumer was not entitled to a grace period
at the time the consumer asserted the billing
error, for example, if the consumer did not
pay the previous monthly balance of undis-
puted charges in full, the creditor may assess
finance charges on the disputed balance for
the entire period the item was in dispute.

Paragraph 13(g)(3).

1. Time for payment. The consumer has a
minimum of 10 days to pay (measured from
the time the consumer could reasonably be
expected to have received notice of the
amount owed) before the creditor may issue
an adverse credit report; if an initially dis-
closed grace period allows the consumer a
longer time in which to pay, the consumer
has the benefit of that longer period.

Paragraph 13(g)(4).

1. Credit reporting. Under §226.13(g)(4)(i) and
(iii) the creditor’s additional credit reporting
responsibilities must be accomplished
promptly. The creditor need not establish
costly procedures to fulfill this requirement.
For example, a creditor that reports to a
credit bureau on scheduled updates need not
transmit corrective information by an un-
scheduled computer or magnetic tape; it
may provide the credit bureau with the cor-
rect information by letter or other commer-
cially reasonable means when using the
scheduled update would not be ‘‘prompt.”
The creditor is not responsible for ensuring
that the credit bureau corrects its informa-
tion immediately.

2. Adverse report to credit bureau. If a cred-
itor made an adverse report to a credit bu-
reau that disseminated the information to
other creditors, the creditor fulfills its
§226.13(g)(4)(ii) obligations by providing the
consumer with the name and address of the
credit bureau.

13(i) Relation to Electronic Fund Transfer Act
and Regulation E.

1. Coverage. Credit extended directly from a
non-overdraft credit line is governed solely
by Regulation Z, even though a combined
credit card/access device is used to obtain
the extension.

2. Incidental credit under agreement. Credit
extended incident to an electronic fund
transfer under an agreement between the
consumer and the financial institution is
governed by §226.13(i), which provides that
certain error resolution procedures in both
this regulation and Regulation E apply. Inci-
dental credit that is not extended under an
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agreement between the consumer and the fi-
nancial institution is governed solely by the
error resolution procedures in Regulation E.
For example, credit inadvertently extended
incident to an electronic fund-transfer, such
as under an overdraft service not subject to
Regulation Z, is governed solely by the Reg-
ulation E error resolution procedures, if the
bank and the consumer do not have an agree-
ment to extend credit when the consumer’s
account is overdrawn.

3. Application to debit/credit transactions-ex-
amples. If a consumer withdraws money at an
automated teller machine and activates an
overdraft credit feature on the checking ac-
count:

i. An error asserted with respect to the
transaction is subject, for error resolution
purposes, to the applicable Regulation E pro-
visions (such as timing and notice) for the
entire transaction.

ii. The creditor need not provisionally
credit the consumer’s account, under
§205.11(c)(2)(i) of Regulation E, for any por-
tion of the unpaid extension of credit.

iii. The creditor must credit the con-
sumer’s account under §205.11(c) with any fi-
nance or other charges incurred as a result
of the alleged error.

iv. The provisions of §§226.13(d) and (g)
apply only to the credit portion of the trans-
action.

Section 226.14—Determination of Annual
Percentage Rate

14(a) General rule.

1. Tolerance. The tolerance of Ysth of 1 per-
centage point above or below the annual per-
centage rate applies to any required disclo-
sure of the annual percentage rate. The dis-
closure of the annual percentage rate is re-
quired in §§226.5a, 226.5b, 226.6, 226.7, 226.9,
226.15, 226.16, 226.26, 226.55, and 226.56.

2. Rounding. The regulation does not re-
quire that the annual percentage rate be cal-
culated to any particular number of decimal
places; rounding is permissible within the
1sth of 1 percent tolerance. For example, an
exact annual percentage rate of 14.33333%
may be stated as 14.33% or as 14.3%, or even
as 14v4%; but it could not be stated as 14.2%
or 14%, since each varies by more than the
permitted tolerance.

3. Periodic rates. No explicit tolerance ex-
ists for any periodic rate as such; a disclosed
periodic rate may vary from precise accu-
racy (for example, due to rounding) only to
the extent that its annualized equivalent is
within the tolerance permitted by §226.14(a).
Further, a periodic rate need not be cal-
culated to any particular number of decimal
places.

4. Finance charges. The regulation does not
prohibit creditors from assessing finance
charges on balances that include prior, un-
paid finance charges; state or other applica-
ble law may do so, however.
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5. Good faith reliance on faulty calculation
tools. The regulation relieves a creditor of li-
ability for an error in the annual percentage
rate or finance charge that resulted from a
corresponding error in a calculation tool
used in good faith by the creditor. Whether
or not the creditor’s use of the tool was in
good faith must be determined on a case-by-
case basis, but the creditor must in any case
have taken reasonable steps to verify the ac-
curacy of the tool, including any instruc-
tions, before using it. Generally, the safe
harbor from liability is available only for er-
rors directly attributable to the calculation
tool itself, including software programs; it is
not intended to absolve a creditor of liability
for its own errors, or for errors arising from
improper use of the tool, from incorrect data
entry, or from misapplication of the law.

6. Effect of leap year. Any variance in the
annual percentage rate that occurs solely by
reason of the addition of February 29 in a
leap year, may be disregarded, and such a
rate may be disclosed without regard to such
variance.

14(b) Annual percentage rate—in general.

1. Corresponding annual percentage rate com-
putation. For purposes of §§226.5a, 226.5b,
226.6, 226.7(a)(4) or (b)(4), 226.9, 226.15, 226.16,
226.26, 226.55, and 226.56, the annual percent-
age rate is determined by multiplying the
periodic rate by the number of periods in the
year. This computation reflects the fact
that, in such disclosures, the rate (known as
the corresponding annual percentage rate) is
prospective and does not involve any par-
ticular finance charge or periodic balance.

14(c) Onptional effective annual percentage
rate for periodic statements for creditors offering
open-end plans subject to the requirements of
§226.5b.

1. General rule. The periodic statement may
reflect (under §226.7(a)(7)) the annualized
equivalent of the rate actually applied dur-
ing a particular cycle; this rate may differ
from the corresponding annual percentage
rate because of the inclusion of, for example,
fixed, minimum, or transaction charges. Sec-
tions 226.14(c)(1) through (c)(4) state the com-
putation rules for the effective rate.

2. Charges related to opening, renewing, or
continuing an account. Sections 226.14(c)(2)
and (c)(3) exclude from the calculation of the
effective annual percentage rate finance
charges that are imposed during the billing
cycle such as a loan fee, points, or similar
charge that relates to opening, renewing, or
continuing an account. The charges involved
here do not relate to a specific transaction
or to specific activity on the account, but re-
late solely to the opening, renewing, or con-
tinuing of the account. For example, an an-
nual fee to renew an open-end credit account
that is a percentage of the credit limit on
the account, or that is charged only to con-
sumers that have not used their credit card
for a certain dollar amount in transactions

692



Federal Reserve System

during the preceding year, would not be in-
cluded in the calculation of the annual per-
centage rate, even though the fee may not be
excluded from the finance charge under
§226.4(c)(4). (See comment 4(c)(4)-2.) This
rule applies even if the loan fee, points, or
similar charges are billed on a subsequent
periodic statement or withheld from the pro-
ceeds of the first advance on the account.

3. Classification of charges. If the finance
charge includes a charge not due to the ap-
plication of a periodic rate, the creditor
must use the annual percentage rate com-
putation method that corresponds to the
type of charge imposed. If the charge is tied
to a specific transaction (for example, 3 per-
cent of the amount of each transaction),
then the method in §226.14(c)(3) must be
used. If a fixed or minimum charge is ap-
plied, that is, one not tied to any specific
transaction, then the formula in §226.14(c)(2)
is appropriate.

4. Small finance charges. Section 226.14(c)(4)
gives the creditor an alternative to
§226.14(c)(2) and (c¢)(3) if small finance
charges (50 cents or less) are involved; that
is, if the finance charge includes minimum
or fixed fees not due to the application of a
periodic rate and the total finance charge for
the cycle does not exceed 50 cents. For exam-
ple, while a monthly activity fee of 50 cents
on a balance of $20 would produce an annual
percentage rate of 30 percent under the rule
in §226.14(c)(2), the creditor may disclose an
annual percentage rate of 18 percent if the
periodic rate generally applicable to all bal-
ances is 1%2 percent per month.

5. Prior-cycle adjustments. i. The annual per-
centage rate reflects the finance charges im-
posed during the billing cycle. However, fi-
nance charges imposed during the billing
cycle may relate to activity in a prior cycle.
Examples of circumstances when this may
occur are:

A. A cash advance occurs on the last day of
a billing cycle on an account that uses the
transaction date to figure finance charges,
and it is impracticable to post the trans-
action until the following cycle.

B. An adjustment to the finance charge is
made following the resolution of a billing
error dispute.

C. A consumer fails to pay the purchase
balance under a deferred payment feature by
the payment due date, and finance charges
are imposed from the date of purchase.

ii. Finance charges relating to activity in
prior cycles should be reflected on the peri-
odic statement as follows:

A. If a finance charge imposed in the cur-
rent billing cycle is attributable to periodic
rates applicable to prior billing cycles (such
as when a deferred payment balance was not
paid in full by the payment due date and fi-
nance charges from the date of purchase are
now being debited to the account, or when a
cash advance occurs on the last day of a bill-
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ing cycle on an account that uses the trans-
action date to figure finance charges and it
is impracticable to post the transaction
until the following cycle), and the creditor
uses the quotient method to calculate the
annual percentage rate, the numerator
would include the amount of any transaction
charges plus any other finance charges post-
ed during the billing cycle. At the creditor’s
option, balances relating to the finance
charge adjustment may be included in the
denominator if permitted by the legal obli-
gation, if it was impracticable to post the
transaction in the previous cycle because of
timing, or if the adjustment is covered by
comment 14(c)-5.ii.B.

B. If a finance charge that is posted to the
account relates to activity for which a fi-
nance charge was debited or credited to the
account in a previous billing cycle (for exam-
ple, if the finance charge relates to an ad-
justment such as the resolution of a billing
error dispute, or an unintentional posting
error, or a payment by check that was later
returned unpaid for insufficient funds or
other reasons), the creditor shall at its op-
tion:

1. Calculate the annual percentage rate in
accordance with ii.A. of this paragraph, or

2. Disclose the finance charge adjustment
on the periodic statement and calculate the
annual percentage rate for the current bill-
ing cycle without including the finance
charge adjustment in the numerator and bal-
ances associated with the finance charge ad-
justment in the denominator.

14(c)(1) Solely periodic rates imposed.

1. Periodic rates. Section 226.14(c)(1) applies
if the only finance charge imposed is due to
the application of a periodic rate to a bal-
ance. The creditor may compute the annual
percentage rate either:

i. By multiplying each periodic rate by the
number of periods in the year; or

ii. By the ‘‘quotient’” method. This method
refers to a composite annual percentage rate
when different periodic rates apply to dif-
ferent balances. For example, a particular
plan may involve a periodic rate of Y2 per-
cent on balances up to $600, and 1 percent on
balances over $500. If, in a given cycle, the
consumer has a balance of $800, the finance
charge would consist of $7.50 (500 x.015) plus
$3.00 (300 x.01), for a total finance charge of
$10.50. The annual percentage rate for this
period may be disclosed either as 18% on $500
and 12 percent on $300, or as 15.75 percent on
a balance of $800 (the quotient of $10.50 di-
vided by $800, multiplied by 12).

14(c)(2) Minimum or fired charge, but not
transaction charge, imposed.

1. Certain charges not based on periodic rates.
Section 226.14(c)(2) specifies use of the
quotient method to determine the annual
percentage rate if the finance charge im-
posed includes a certain charge not due to
the application of a periodic rate (other than
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a charge relating to a specific transaction).
For example, if the creditor imposes a min-
imum $1 finance charge on all balances
below $50, and the consumer’s balance was
$40 in a particular cycle, the creditor would
disclose an annual percentage rate of 30 per-
cent (1/40 x12).

2. No balance. If there is no balance to
which the finance charge is applicable, an
annual percentage rate cannot be deter-
mined under §226.14(c)(2). This could occur
not only when minimum charges are imposed
on an account with no balance, but also
when a periodic rate is applied to advances
from the date of the transaction. For exam-
ple, if on May 19 the consumer pays the new
balance in full from a statement dated May
1, and has no further transactions reflected
on the June 1 statement, that statement
would reflect a finance charge with no ac-
count balance.

14(c)(3) Transaction charge imposed.

1. Transaction charges. i. Section 226.14(c)(3)
transaction charges include, for example:

A. A loan fee of $10 imposed on a particular
advance.

B. A charge of 3 percent of the amount of
each transaction.

ii. The reference to avoiding duplication in
the computation requires that the amounts
of transactions on which transaction charges
were imposed not be included both in the
amount of total balances and in the ‘‘other
amounts on which a finance charge was im-
posed” figure. In a multifeatured plan, credi-
tors may consider each bona fide feature sep-
arately in the calculation of the denomi-
nator. A creditor has considerable flexibility
in defining features for open-end plans, as
long as the creditor has a reasonable basis
for the distinctions. For further explanation
and examples of how to determine the com-
ponents of this formula, see appendix F to
part 226.

2. Daily rate with specific transaction charge.
Section 226.14(c)(3) sets forth an acceptable
method for calculating the annual percent-
age rate if the finance charge results from a
charge relating to a specific transaction and
the application of a daily periodic rate. This
section includes the requirement that the
creditor follow the rules in appendix F to
part 226 in calculating the annual percentage
rate, especially the provision in the intro-
ductory section of appendix F which address-
es the daily rate/transaction charge situa-
tion by providing that the ‘“‘average of daily
balances’ shall be used instead of the ‘“‘sum
of the balances.”

14(d) Calculations where daily periodic rate
applied.

1. Quotient method. Section 226.14(d) ad-
dresses use of a daily periodic rate(s) to de-
termine some or all of the finance charge
and use of the quotient method to determine
the annual percentage rate. Since the
quotient formula in §226.14(c)(1)(ii) and (c)(2)
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cannot be used when a daily rate is being ap-
plied to a series of daily balances, §226.14(d)
provides two alternative ways to calculate
the annual percentage rate—either of which
satisfies the provisions of §226.7(a)(7).

2. Daily rate with specific transaction charge.
If the finance charge results from a charge
relating to a specific transaction and the ap-
plication of a daily periodic rate, see com-
ment 14(c)(3)-2 for guidance on an appro-
priate calculation method.

Section 226.15—Right of Rescission

1. Transactions mot covered. Credit exten-
sions that are not subject to the regulation
are not covered by §226.15 even if the cus-
tomer’s principal dwelling is the collateral
securing the credit. For this purpose, credit
extensions also would include the occurrences
listed in Comment 15(a)(1)-1. For example,
the right of rescission does not apply to the
opening of a business-purpose credit line,
even though the loan is secured by the cus-
tomer’s principal dwelling.

15(a) Consumer’s right to rescind.

Paragraph 15(a)(1).

1. Occurrences subject to right. Under an
open-end credit plan secured by the con-
sumer’s principal dwelling, the right of re-
scission generally arises with each of the fol-
lowing occurrences:

e Opening the account.

e Bach credit extension.

e Increasing the credit limit.

e Adding to an existing account a security
interest in the consumer’s principal dwell-
ing.

e Increasing the dollar amount of the secu-
rity interest taken in the dwelling to secure
the plan. For example, a consumer may open
an account with a $10,000 credit limit, $5,000
of which is initially secured by the con-
sumer’s principal dwelling. The consumer
has the right to rescind at that time and (ex-
cept as noted in §226.15(a)(1)(ii)) with each
extension on the account. Later, if the cred-
itor decides that it wants the credit line
fully secured, and increases the amount of
its interest in the consumer’s dwelling, the
consumer has the right to rescind the in-
crease.

2. Exceptions. Although the consumer gen-
erally has the right to rescind with each
transaction on the account, section 125(e) of
the Act provides an exception: the creditor
need not provide the right to rescind at the
time of each credit extension made under an
open-end credit plan secured by the con-
sumer’s principal dwelling to the extent that
the credit extended is in accordance with a
previously established credit limit for the
plan. This limited rescission option is avail-
able whether or not the plan existed prior to
the effective date of the Act.

3. Security interest arising from transaction.
In order for the right of rescission to apply,
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the security interest must be retained as
part of the credit transaction. For example:

e A security interest that is acquired by a
contractor who is also extending the credit
in the transaction.

e A mechanic’s or materialman’s lien that
is retained by a subcontractor or supplier of
a contractor-creditor, even when the latter
has waived its own security interest in the
consumer’s home.

The security interest is not part of the
credit transaction, and therefore the trans-
action is not subject to the right of rescis-
sion when, for example:

e A mechanic’s or materialman’s lien is
obtained by a contractor who is not a party
to the credit transaction but merely is paid
with the proceeds of the consumer’s cash ad-
vance.

e All security interests that may arise in
connection with the credit transaction are
validly waived.

e The creditor obtains a lien and comple-
tion bond that in effect satisfies all liens
against the consumer’s principal dwelling as
a result of the credit transaction.

Although liens arising by operation of law
are not considered security interests for pur-
poses of disclosure under §226.2, that section
specifically includes them in the definition
for purposes of the right of rescission. Thus,
even though an interest in the consumer’s
principal dwelling is not a required disclo-
sure under §226.6(c), it may still give rise to
the right of rescission.

4. Consumer. To be a consumer within the
meaning of §226.2, that person must at least
have an ownership interest in the dwelling
that is encumbered by the creditor’s security
interest, although that person need not be a
signatory to the credit agreement. For ex-
ample, if only one spouse enters into a se-
cured plan, the other spouse is a consumer if
the ownership interest of that spouse is sub-
ject to the security interest.

5. Principal dwelling. A consumer can only
have one principal dwelling at a time. (But
see comment 15(a)(1)-6.) A vacation or other
second home would not be a principal dwell-
ing. A transaction secured by a second home
(such as a vacation home) that is not cur-
rently being used as the consumer’s principal
dwelling is not rescindable, even if the con-
sumer intends to reside there in the future.
When a consumer buys or builds a new dwell-
ing that will become the consumer’s prin-
cipal dwelling within one year or upon com-
pletion of construction, the new dwelling is
considered the principal dwelling if it se-
cures the open-end credit line. In that case,
the transaction secured by the new dwelling
is a residential mortgage transaction and is
not rescindable. For example, if a consumer
whose principal dwelling is currently A
builds B, to be occupied by the consumer
upon completion of construction, an advance
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on an open-end line to finance B and secured
by B is a residential mortgage transaction.
Dwelling, as defined in §226.2, includes struc-
tures that are classified as personalty under
state law. For example, a transaction se-
cured by a mobile home, trailer, or house-
boat used as the consumer’s principal dwell-
ing may be rescindable.

6. Special rule for principal dwelling. Not-
withstanding the general rule that con-
sumers may have only one principal dwell-
ing, when the consumer is acquiring or con-
structing a new principal dwelling, a credit
plan or extension that is subject to Regula-
tion Z and is secured by the equity in the
consumer’s current principal dwelling is sub-
ject to the right of rescission regardless of
the purpose of that loan (for example, an ad-
vance to be used as a bridge loan). For exam-
ple, if a consumer whose principal dwelling
is currently A builds B, to be occupied by the
consumer upon completion of construction, a
loan to finance B and secured by A is subject
to the right of rescission. Moreover, a loan

secured by both A and B is, likewise,
rescindable.

Paragraph 15(a)(2).

1. Consumer’s exercise of right. The con-

sumer must exercise the right of rescission
in writing but not necessarily on the notice
supplied under §226.15(b). Whatever the
means of sending the notification of rescis-
sion—mail, telegram or other written
means—the time period for the creditor’s
performance under §226.15(d)(2) does not
begin to run until the notification has been
received. The creditor may designate an
agent to receive the notification so long as
the agent’s name and address appear on the
notice provided to the consumer under
§226.15(b). Where the creditor fails to provide
the consumer with a designated address for
sending the notification of rescission, deliv-
ery of the notification to the person or ad-
dress to which the consumer has been di-
rected to send payments constitutes delivery
to the creditor or assignee. State law deter-
mines whether delivery of the notification to
a third party other than the person to whom
payments are made is delivery to the cred-
itor or assignee, in the case where the cred-
itor fails to designate an address for sending
the notification of rescission.

Paragraph 15 (a)(3).

1. Rescission period. the period within which
the consumer may exercise the right to re-
scind runs for 3 business days from the last
of 3 events:

e The occurrence that gives rise to the
right of rescission.

e Delivery of all material disclosures that
are relevant to the plan.

e Delivery to the consumer of the required
rescission notice.

For example, an account is opened on Fri-
day, June 1, and the disclosures and notice of
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the right to rescind were given on Thursday,
May 31; the rescission period will expire at
midnight of the third business day after
June 1—that is, Tuesday June 5. In another
example, if the disclosures are given and the
account is opened on Friday, June 1, and the
rescission notice is given on Monday, June 4,
the rescission period expires at midnight of
the third business day after June 4—that is
Thursday, June 7. The consumer must place
the rescission notice in the mail, file it for
telegraphic transmission, or deliver it to the
creditor’s place of business within that pe-
riod in order to exercise the right.

2. Material disclosures. Footnote 36 sets
forth the material disclosures that must be
provided before the rescission period can
begin to run. The creditor must provide suf-
ficient information to satisfy the require-
ments of §226.6 for these disclosures. A cred-
itor may satisfy this requirement by giving
an initial disclosure statement that complies
with the regulation. Failure to give the
other required initial disclosures (such as
the billing rights statement) or the informa-
tion required under section 226.5b. does not
prevent the running of the rescission period,
although that failure may result in civil li-
ability or administrative sanctions. The pay-
ment terms set forth in footnote 36 apply to
any repayment phase set forth in the agree-
ment. Thus, the payment terms described in
§226.6(e)(2) for any repayment phase as well
as for the draw period are ‘‘material disclo-
sures.”

3. Material disclosures—uvariable rate pro-
gram. For a variable rate program, the mate-
rial disclosures also include the disclosures
listed in footnote 12 to §226.6(a)(2): the cir-
cumstances under which the rate may in-
crease; the limitations on the increase; and
the effect of an increase. The disclosures
listed in footnote 12 to section 226.6(a)(2) for
any repayment phase also are material dis-
closures for variable-rate programs.

4. Unezxpired right of rescission. When the
creditor has failed to take the action nec-
essary to start the three-day rescission pe-
riod running the right to rescind automati-
cally lapses on the occurrence of the earliest
of the following three events:

e The expiration of three years after the
occurrence giving rise to the right of rescis-
sion.

e Transfer of all the consumer’s interest in
the property.

e Sale of the consumer’s interest in the
property, including a transaction in which
the consumer sells the dwelling and takes
back a purchase money note and mortgage
or retains legal title through a device such
as an installment sale contract.

Transfer of all the consumer’s interest in-
cludes such transfers as bequests and gifts. A
sale or transfer of the property need not be
voluntary to terminate the right to rescind.
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For example, a foreclosure sale would termi-
nate an unexpired right to rescind. As pro-
vided in section 125 of the act, the three-year
limit may be extended by an administrative
proceeding to enforce the provisions of
§226.15. A partial transfer of the consumer’s
interest, such as a transfer bestowing co-
ownership on a spouse, does not terminate
the right of rescission.

Paragraph 15(a)(4).

1. Joint owners. When more than one con-
sumer has the right to rescind a transaction,
any one of them may exercise that right and
cancel the transaction on behalf of all. For
example, if both a husband and wife have the
right to rescind a transaction, either spouse
acting alone may exercise the right and both
are bound by the rescission.

15(b) Notice of right to rescind.

1. Who receives notice. Each consumer enti-
tled to rescind must be given:

e T'wo copies of the rescission notice.

e The material disclosures.

In a transaction involving joint owners,
both of whom are entitled to rescind, both
must receive the notice of the right to re-
scind and disclosures. For example, if both
spouses are entitled to rescind a transaction,
each must receive two copies of the rescis-
sion notice (one copy to each if the notice is
provided in electronic form in accordance
with the consumer consent and other appli-
cable provisions of the E-Sign Act) and one
copy of the disclosures.

2. Format. The rescission notice may be
physically separated from the material dis-
closures or combined with the material dis-
closures, so long as the information required
to be included on the notice is set forth in a
clear and conspicuous manner. See the model
notices in appendix G.

3. Content. The notice must include all of
the information outlined in §226.15(b)(1)
through (5). The requirement in §226.15(b)
that the transaction or occurrence be identi-
fied may be met by providing the date of the
transaction or occurrence. The notice may
include additional information related to the
required information, such as:

e A description of the property subject to
the security interest.

e A statement that joint owners may have
the right to rescind and that a rescission by
one is effective for all.

e The name and address of an agent of the
creditor to receive notice of rescission.

4. Time of providing notice. The notice re-
quired by §226.15(b) need not be given before
the occurrence giving rise to the right of re-
scission. The creditor may deliver the notice
after the occurrence, but the rescission pe-
riod will not begin to run until the notice is
given. For example, if the c